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Tatel, Circuit Judge: G anted access to Florida Power &
Light's electricity transmission lines for the purpose of estab-
i shing network transmi ssion service, Petitioner Florida M-
ni ci pal Power Agency chal |l enges three decisions of the Feder-
al Energy Regul atory Conmission rejecting its request for
pricing credits. Finding the Comn ssion's decisions sup-
ported by substantial evidence and neither arbitrary nor
capricious, we deny the petition.

After determining that utilities were discrimnatorily deny-
i ng power suppliers access to electricity transm ssion |ines,
the Federal Energy Regul atory Conm ssion issued Order
No. 888 requiring public utilities that own, control, or operate
transmi ssion facilities to file open access tariffs under which
they agree to provide non-discrimnatory access to their
transm ssion networks in addition to the point-to-point service
they had been offering. Pronpting Wol esale Conpetition
Thr ough Open Access Non-Di scrim natory Transmni ssion
Services by Public Uilities; Recovery of Stranded Costs by
Public Utilities and Transmitting Utilities, O der No. 888,
F.EER C. Stats. & Regs. p 31,036, 61 Fed. Reg. 21540, 21541
(1996), clarified, 76 F.E R C. p 61,009 and 76 F.E. R C.
p 61,347 (1996), nodified, Oder No. 888-A F.E.RC Stats. &
Regs. p 31,048, 62 Fed. Reg. 12,274 (1997), order on reh'g,
Order No. 888-B, 81 F.E.R C. p 61,248, 62 Fed. Reg. 64, 688
(1997), order on reh'g, Order No. 888-C, 82 F.E.R C. p 61,046
(1998), aff'd Transm ssion Access Policy Study G oup v.
FERC, 225 F.3d 667 (D.C. Cir. 2000) (per curiam ("TAPS"),
aff'd, New York v. FERC, 535 U. S. 1 (2002). In point-to-point
transm ssion service, utilities pay for energy transm ssion
from desi gnated points of receipt to designated points of



delivery. TAPS, 225 F.3d at 725 n.12. As Order No. 888
expl ai ns, however, "[n]etwork service allows nore flexibility
by allowi ng a transm ssion custoner to use the entire trans-

nm ssion network to provide generation service for specified
resources and specified | oads without having to pay multiple
charges for each resource-load pairing." Order No. 888, 61
Fed. Reg. at 21,547 n.65. Thus, unlike point-to-point service,
network service pernmits a utility using another utility's trans-
mssion lines "to fully integrate |load [(the total demand for
service on a utility system] and resources on an instantane-
ous basis in a manner simlar to the transm ssion owner's
integration of its own |oad and resources.” |d. at 21, 547.

Three additional features of Order No. 888 are relevant to
this case. First, the order requires load ratio pricing for
network transnission service, a formof transm ssion that
"provides the customer with the sane full systemability for
transmtting power as the transm ssion owner." TAPS, 225
F.3d at 725. "Under load ratio pricing, the costs of the
transm ssi on systemare all ocated on the basis of the ratio of
the network custoner's load to the transm ssion provider's
entire load on its transm ssion system" Respondent’'s Br. at
7.

The second relevant principle from Order No. 888 respond-
ed to argunents made by utility custonmers (like Petitioner
Fl ori da Muni ci pal Power Agency (FMPA)) that because sone
custoners sell power in a way that does not bear on network
resources--known as behind-the-meter generation--1load ra-
tio pricing's use of total l|oad for determ ning a custoner's
rate mght require paynent for unneeded network transm s-
sion. TAPS, 225 F.3d at 725-26. These transm ssion cus-
tomers thought they should therefore receive pricing credits
for all behind-the-nmeter facilities. |1d. FERC agreed in part.
Al t hough hol ding that custoners were entitled to pricing
credits for facilities "integrated" into the transm ssion net-
wor k, the Conmm ssion cautioned that "[t]he fact that a trans-
m ssion custoner's facilities my be interconnected with a
transm ssi on provider's system does not prove that the two
systens conprise an integrated whole such that the transm s-
sion provider is able to provide transm ssion service to itself



or other transm ssion customers over those facilities--a key
requi renent of integration.”™ Order No. 888, 61 Fed. Reg. at
21,630 (enphasis in original). "[Flor a customer to be eligible
for a credit,"” FERC explained, "its facilities nust not only be
integrated with the transm ssion provider's system but nust

al so provide additional benefits to the transmission grid in
ternms of capability and reliability, and be relied upon for the
coordi nated operation of the grid." Order No. 888-A, 62 Fed.
Reg. at 12,330. In other words, FERC woul d determ ne

credits on a case-by-case basis.

Third, Order No. 888 adopts the principle of "conparabili -
ty," nmeaning that the sane integration standard that applies
to transm ssion custoners for the purpose of determning
eligibility for pricing credits also applies to transni ssion
providers for rate determ nation purposes. Oder No. 888, 61
Fed. Reg. at 21,630 n.452. Thus, if a transnission provider
includes a facility inits rate base, then its transmn ssion
custoners may receive rate credits for any simlarly situated
facilities.

Runni ng parallel to the devel opnent of Order No. 888, and
in many respects providing a basis for it, this case began in
1993 when FMPA, a nonprofit public agency that provides
poi nt-to-point electric power supply to its twenty-nine nem
ber cities that sell retail electricity to the public, devel oped a
plan for offering network transm ssion service. FMPA re-
gquested the right to purchase transm ssion service from
I ntervenor Florida Power & Light, owner of the state's
| argest transm ssion system \When Florida Power rejected
that request, FMPA filed a conplaint with FERC. G anting
FMPA' s request for network transm ssion service, FERC
ordered the parties to agree on rates, conditions, and terns of
service within sixty days. Fla. Min. Power Agency v. Fla.
Power & Light Co., 65 F.E.R C. p 61,125 (1993), reh'g dis-

m ssed, 65 F.E.R C. p 61,372 (1993).

When FMPA and Florida Power failed to reach an agree-
ment, FERC issued a final order addressing cost-of-service
i ssues. Fla. Mun. Power Agency v. Fla. Power & Light Co.,
67 F.ERC p 61,167 (1994) ("FMPA |I"). Foreshadow ng



Order No. 888, FERC adopted Florida Power's load ratio
pricing proposal, but agreed that in certain circunstances
FMPA m ght be entitled to pricing credits for facilities that
are "integrated" into Florida Power's network. The Commi s-
si on expl ai ned:

If FMPA has transmi ssion facilities that will operate
as part of the integrated transm ssion system a
credit would be reasonable. |Indeed, this is in line

with Florida Power's position that it is redefining
the native | oad served by the Florida Power trans-

m ssion systemto include all of FMPA's resources

and loads. |If FMPA owns grid facilities that are

now used to integrate the same resources and | oads,
those facilities are part of the integrated transm s-
sion system and Florida Power nust include an
appropriate credit for any such grid facilities when it
submts its conpliance filing in this case

Id. at 61,482 n.76.

In 1996, acting on several requests for rehearing, FERC
rejected FMPA's argunent that Florida Power had i nproper-
ly refused to grant FMPA pricing credits, holding that none
of FMPA's facilities was integrated into Florida Power's
network. Fla. Mun. Power Agency v. Fla. Power & Light, 74
F.ERC p 61,006 (1996) ("FMPA II"). At the same tinme,
FERC recogni zed the conparability principle that |later found
its way into Order No. 888: "Just as FMPA cannot obtain
credit for facilities not used by Florida Power to provide
servi ce, so Florida Power cannot charge FMPA for facilities
not used to provide transm ssion service." 1d. at 61,010 n. 48.

In FMPA Il, FERC rejected FMPA' s request to suppl e-
ment the record to include evidence relating to a facility
FMPA operates in Lake Worth, Florida, as well as evidence
relating to the "Rate Case."” |d. at 61,007. The latter refers
to a separately docketed FERC proceedi ng that began in
1993 when Florida Power filed a proposed tariff adjustnent
that woul d have affected the prices it charged transm ssion
users, including FMPA. Fla. Power & Light Co., 64 F.E.R C
p 61,361 (1993). Although Florida Power and FMPA reached



a settlement, that settlenent did not resolve FMPA's claim
that Florida Power's rate base should be adjusted to exclude
facilities that are not "integrated” with the rest of Florida
Power's transm ssion system Fla. Power & Light Co., 92
F.EER C. p 61,241 (2000). This issue, referred to as a "re-
served issue,"” renmins pending before the Commi ssion. Re-
spondent's Br. at 10. In FMPA IIl, therefore, FERC denied
FMPA's request that "if the Comr ssion rejects the proposed
credits for FMPA facilities, Florida Power be directed to
exclude fromits transm ssion rates the cost of transm ssion
facilities that FMPA believes are not part of the integrated

grid...." FMPAII, 74 F.E R C at 61,010 n.48. "This

i ssue, " the Commi ssion explained, "is anong the rate issues

being litigated in the Rate Case, and the parties have agreed

that all rate issues will be resolved in the Rate Case." Id.
Finally, in FMPA Ill, the Comr ssion denied FMPA' s

second petition for rehearing. Fla. Min. Power Agency V.
Fla. Power & Light, Co., 96 F.E.R C. p 61,130 (2001). Reject-
ing FMPA's request for pricing credits, FERC again held
that FMPA failed to denonstrate that its facilities were
integrated into Florida Power's network. 1d. at 61, 545.
FERC al so ruled that FMPA's contention that the Conmm s-
sion should "reduce the Florida Power rate base to be
consistent with a disallowance of FMPA facilities that are
necessary to connect generation and |load," fell outside the
scope of the instant proceeding. 1d. Noting FMPA s argu-
ment that the rate base reduction issue "was anong the
reserved issues in the settlenment proceeding,"” FERC ex-

pl ai ned that "the reservation of an issue in one proceeding
does not operate to transfer such issue to another proceed-
ing." Id.

FMPA now chal | enges the Comnmi ssion's denial of pricing
credits in FMPA I, FMPA Il, and FMPA II1Il. W review
FERC s orders under the arbitrary and capricious standard
and uphold FERC s factual findings if supported by substan-



tial evidence. See, e.g., Pacific Gas & Elec. Co. v. FERC, 306
F.3d 1112, 1115 (D.C. Cir. 2002); Process Gas Consuners

G p. v. FERC, 292 F.3d 831, 836 (D.C. Cir. 2002). "The
'substantial evidence' standard,” we have explained, "requires
nore than a scintilla, but can be satisfied by sonething | ess
than a preponderance of the evidence." FPL Energy Me.

Hydro LLC v. FERC, 287 F.3d 1151, 1160 (D.C. Cir. 2002)
(internal citation omtted).

FMPA argues that the Conmi ssion erred by excl uding
evidence fromthe Rate Case, or alternatively, that it inprop-
erly refused to consolidate the Rate Case with the FMPA
cases. As to its first argunment, FMPA clains not that the
excl uded evidence pertains directly to the integration of its
facilities, but rather that FERC has allowed Florida Power to
include facilities in its rate base that are identical to FMPA
facilities in terms of network benefits. According to FMPA,
because the conparability principle requires equal treatnent
of transm ssion providers and users, the Comr ssion mnust
grant FMPA credit for facilities simlar to ones the Conm s-
sion allowed Florida Power to include in its rate base. W
di sagree.

To begin with, FMPA never argues--fatally for its posi-
tion--that Rate Case evidence directly establishes that its
facilities are integrated into Florida Power's network. More-
over, even if FERC treats FMPA facilities differently from
simlar Florida Power facilities, the Conmi ssion's denial of
pricing credits does not violate the conparability principle for
an obvious reason: FERC has yet to rule on FMPA s request
for reductions in Florida Power's rate base. See Petitioner's
Br. at 16 (noting that the Conmm ssion has not ruled on
reductions in Florida Power's rate base). "As a theoretica
matter," FMPA concedes, "FERC could order relief in the
Rate Case." Petitioner's Br. at 20. Theoretical? That
FERC "coul d order relief in the Rate Case" is dispositive.
Until FERC resolves FMPA's request for reductions in Flori-
da Power's rate base (one of the "reserved issues"), FERC s
denial of pricing credits cannot violate the conparability
principle. FERC s exclusion of Rate Case evi dence was thus
not an abuse of discretion.



Nor did FERC i nproperly refuse to consolidate the Rate
Case with the FMPA proceedings. Adm nistrative agencies
enj oy "broad discretion” to nanage their own dockets, Tele-
comm Resellers Assoc. v. FCC, 141 F.3d 1193, 1196 (D.C. Cir
1998), and FMPA offers no reason to believe that FERC
abused that discretion in this case. Even if, as FMPA cl ai ns,
FERC has unreasonably del ayed deci ding the Rate Case, the
pl ace for resolving that issue is there, not here.

FMPA next argues that FERC i gnored evi dence denon-
strating the integration of its facilities with those of Florida
Power's. This contention appears to rest alnost entirely on

FERC s statement in FMPA Ill that "FMPA has not denon-
strated, nor does FMPA even argue, that its facilities neet
the [integration] test." FMPAIIIl, 96 F.E. R C. at 61, 545

"These statenents," FMPA insists, "show that FERC was

unawar e of and, therefore, could not have considered basic

evi dence and argument of integration." Petitioner's Br. at

21. Oher statements in FMPA |11, however, indicate that

FERC understood FMPA's argunents and its evidence, but

found theminsufficient to justify granting credits. "The key
issue in the case,” the Comm ssion wote in FMPALIIl, "is

whet her FMPA's facilities are integrated with Florida Pow
er's transm ssion system... In FMPA IIl, the Comm ssion

found that a credit was not appropriate.” FMPA IIIl, 96
F.E.R C. at 61,543. The Conmi ssion also discussed its core
finding in FMPA Il that FMPA's facilities are "interconnect-
ed with Florida Power's facilities[,] ... not integrated" with
them 1d. Because FMPA presented no new evi dence of
integration in FMPA Ill--a point FMPA counsel conceded at

oral argument--FERC s reliance on findings and concl usi ons
fromFMPA Il was entirely appropriate.

So what did FERC nean when it said that FMPA neither
argued nor presented sufficient evidence of integration? W
have no idea. The Conm ssion's brief provides no expl ana-
tion, nor was agency counsel able to do so at oral argument.
This enigm is not fatal, however, for under our deferentia
standard of review, we uphold agency decisions if supported
by substantial evidence, "notw thstanding their expository



shortcom ngs." Pan-Alberta Gas, Ltd. v. FERC, 251 F.3d
173, 176 (D.C. Cir. 2001).

Here, substantial evidence supports FERC s denial of pric-
ing credits. Florida Power's expert testified that five of the
seven FMPA cities at issue--Key West, Lake Worth, Clew -
ston, Green Cove Springs, and Jacksonville Beach--"are in-
terconnected only with the [Florida Power] transm ssion sys-
tem' and that each city is essentially a " 'dead-end' off the
[Florida Power] system in that ... power delivered fromthe
Fl ori da Power transni ssion system necessarily must be con-
sumed wholly within the city." Third Adjem an Aff. p 7. The
expert also testified that the five FMPA facilities provide no
benefit to the Florida Power network: "[While the interna
facilities enable each utility to distribute power within its own
system the facilities in no way reduce [Florida Power's] costs
in integrating the | oads of each city with all of FMPA's other
network resources because they do not inpact the facilities
required by [Florida Power] to transmt power to and from
these utilities.” Id. p 16. Although FMPA's other two cit-
ies--Ft. Pierce and Vero Beach--interconnect to Florida
Power's network at nultiple points, Florida Power's expert
testified that those "facilities do not reduce [Florida Power's]
costs in providing network transni ssion service because the

[Ft. Pierce-Vero Beach] line has a negligible electrical inpact
on [Florida Power's] ability to transmt power to and fromthe
two cities." Id. p 18. It is true, as FMPA points out, that the

expert also testified that "a negligible amunt of power can
flow over the line," but the expert further explained that this
flow provided no benefit to Florida Power because "even
without the line, [Florida Power] is able to deliver power to
retail custoners in that area and to transnmt power to [Flori-
da Power's] other load centers in South Florida." Third

Adj emian Aff. p 19. According to FMPA, Florida Power

relied on the Ft. Pierce-Vero Beach |ine during a planned
transm ssi on system outage, but Florida Power presented

evi dence that the line may not actually have assisted its
network and that it had sufficient capacity to serve its
custoners during the outage. See Fourth Adjem an Aff. at
pp2-7, Birch AIf. pp 7, 10.



Based on this and other record evidence, FERC concl uded
that "[t]he transnmission facilities of nost FMPA menbers are
i nterconnected with the Florida Power transm ssion system
at single points that are used only to transfer power between
the Florida Power transm ssion system and each FMPA
menber's transm ssion system" FMPAIIl, 74 F.E R C. at
61, 010. The Conmi ssion further explained:

While the FMPA facilities may serve a transm ssion
function on the FMPA side of the interconnection
poi nt between FMPA and the Florida Power system
they are not used by Florida Power to provide
transm ssion service to FMPA or any other party.
Nor are they used to transmt Florida Power's pow
er to its non-FMPA custoners.

Id. Crediting Florida Power's expert regarding the Ft.

Pi erce-Vero Beach |ines, FERC al so concluded that the |ines
were not integrated because they provided, at best, "unneed-
ed redundancy” with Florida Power's network. 1d. The
Commi ssi on explained, "[a]n integrated transm ssion system
(as opposed to two interconnected transm ssion systens) is
conprised of transm ssion facilities operated as part of the
same network, integrating all resources and | oads on that
network." 1d.

To be sure, FMPA points to sone contradictory evidence.
See Petitioner's Br. at 22-23 (arguing that FMPA facilities
benefit Florida Power by increasing reliability and that the
Ft. Pierce-Vero Beach lines allow Florida Power to sel
power in South Florida, increase Florida power grid capacity,
and effect Florida Power planning). The question we nust
answer, however, is not whether record evidence supports
FMPA' s version of events, but whether it supports FERC s.
Ark. Elec. Energy Consuners v. FERC, 290 F.3d 362, 367
(D.C. Cir. 2002) (explaining court's limted role in review ng
FERC deci si on under "substantial evidence" standard). Ap-
pl ying our deferential standard of review-a particularly def-
erential standard where, as here, FERC deci ded between
"di sputing expert witnesses,"” Ws. Valley Inprovenent Co. V.
FERC, 236 F.3d 738, 746-47 (D.C. Cir. 2001)--we have no



doubt that the Commi ssion's decision to deny credits is
supported by substantial evidence. See supra pp. 9-11

FMPA' s remai ni ng chal |l enges are equally unpersuasi ve.
FMPA says that FERC failed to consider evidence regarding
Key West. But the |one docunent FMPA cites never nen-

tions Key West; instead, it discusses FMPA's general argu-
ments regarding integration which FERC addressed in
FMPA I'l. See Fourth Malnmsjo Aff. p 19. FMPA says that

FERC i mproperly rejected its motion to | odge Florida Pow

er's proposal to buy the Lake Worth utility (allegedly show ng
that Florida Power woul d have included Lake Worth in its

rate base) and ignored Breaker Diagrans showi ng the config-
uration of Florida Power's system But because both the

Lake Worth evidence and the Breaker Diagrans relate to

Florida Power's rate base, not to the integration of FMPA' s
facilities, FERC properly excluded them for the sane reason
that it properly excluded the rest of the Rate Case evidence.
See supra pp. 7-8. FMPA says that the Comnr ssion applies

the integration standard inconsistently, but we rejected just
that argunent in TAPS. See TAPS, 225 F.3d at 726-27
(describing FERC s di scussion of integration in FMPA | and
FMPA Il as "conpletely consistent with the Commission's
resolution of the credits issue in the proceedi ngs before us").

Finally, FMPA argues that FERC s recently published
St andard Market Design Notice of Proposed Rul e Mking,
see Renedyi ng Undue Discrimination Through Open Access
Transm ssion Service and Standard Electricity Market De-
sign, 67 Fed. Reg. 55452 (Aug. 29, 2002) ("SMD>NPRM'),
"appears to reflect a significant shift in Conmm ssion policy,"
Petitioner's Rep. Br. at 6-10, regarding the integration stan-
dard, thus requiring remand pursuant to WIlliston Basin
Interstate Pipeline Co. v. FERC, 165 F.3d 54, 62-63 (D.C.
Cir. 1999) (holding that agency's adoption of new rule during
judicial proceeding requires i mediate remand of pending
cases involving discarded rule). The NPRM however, ex-
pressly states that it does not resolve any issues relating to
integration. "Which facilities will or will not be under a
[ Regi onal Transmi ssion Organi zati on's] operational control,”
t he Conmi ssi on expl ai ned, "does not predeterm ne transm s-



sion pricing, cost allocation, or rate design deterni na-
tions...." SMD-NPRM 67 Fed. Reg. at 55,500 n.173. 1In
any event, and unlike the rule at issue in WIIliston, FERC
has yet to finalize the NPRM Even if, as FMPA suspects,
FERC i s applying the NPRMin other proceedi ngs, adversely
affected parties in those cases may chal |l enge the Comm s-
sion's actions pursuant to 16 U . S.C. s 825l (b).

The petition for review is denied.

So ordered.



