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Thistax case raises a question concerning the condtitutiondity of afederd statute. The government, as
gppellant, acknowledges that a 1915 Supreme Court decison is directly on point and that, if the decisonis
il good law, the Satute at issue must be held uncondtitutional as gpplied. The government argues, however,
that the 1915 decision has been undermined by subsequent Supreme Court authority, and it asks us to regard
that case as no longer binding. We do not regard it as clear that the Supreme Court's more recent decisons
have repudiated the 1915 decison. We therefore affirm the decision of the Court of Federa Claims
invaidating the taxes a issue in this case.

During the pertinent tax years, 1975 through 1984, Internationa Business Machines Corporation (IBM) sold
information processing systems and related products to domestic and foreign customers. With respect to
many of itsforeign sdes, IBM manufactured products in the United States, sold them to its foreign
subgdiaries, and shipped them ether directly to the foreign customers or to consolidation centersin the
customers countries. The products were shipped by common carrier from IBM's domestic manufacturing
plants to domestic ports or airports, where they were loaded onto ships or airplanes. Upon arrival in the
foreign country, the products were cleared through customs and shipped to the foreign customers or
consolidation centers. Title to the products passed from IBM to its foreign subsidiaries when the goods
cleared customs in the foreign countries. In some cases, IBM's foreign subsidiaries purchased insurance from
foreign insurers for the products during their shipment; in those cases, both IBM and the foreign subsidiaries
were listed as insured beneficiaries.

The Internal Revenue Service audited IBM's federd excise tax returns for 1975 through 1984 and
determined that, as abeneficiary, IBM was subject to afour percent excise tax on the premiums paid to
foreign insurers. The excise tax was assessed under the authority of 26 U.S.C. § 4371, which impaoses afour
percent tax on each policy of casudty insurance issued by aforeign insurer to a domestic entity for risks or
ligbilities wholly or partly within the United States. Section 4371 gpplies only to insurance obtained from
foreign insurers who are not subject to federa income tax; it was designed to offset the advantage that such
insurers would otherwise have over domestic insurance companies that are subject to domestic income taxes.
See H.R. Rep. No. 2333, 77th Cong., 2d Sess. 61 (1942).

IBM paid the assessed excise taxes and filed suit in the Court of Federd Claims, seeking afull refund of the
taxes paid. In athorough opinion on which we rely, the Court of Federa Claims held that the excise tax on
premiums charged by foreign insurers, as applied to casudty insurance on goods in the export stream, wasin
effect atax upon the exported products themsaves and thus ran afoul of the Export Clause of the
Condtitution, Article I, Section 9, Clause 5. International Business Machines Corp. v. United States, 31 Fed.
Cl. 500 (1994). In so holding, the court relied on the Supreme Court's decison in Thames & Mersey Maine
Insurance Co. v. United States, 237 U.S. 19 (1915), which struck down a similar tax on marine insurance
policies.

The Court of Federa Claims rejected the government's argument that the analysisin the Thames & Mersey
case has been repudiated in subsequent Supreme Court decisions, and that the excise tax imposed on foreign
insurance policies should be upheld as a permissible tax of generd gpplication that does not discriminate
agangt exports. Instead, the court concluded that casudty insuranceis an integrd part of commercia
exportation, that the value of exported goods bears a close relationship to the value of insurance policies on
those goods, and that the tax imposed in this case therefore amounted to atax on exports, prohibited by the
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Export Clause.
[l

This case presents the question whether the Supreme Court's andlysis of the Export Clause in the Thames &
Mersey case retainsits vitdity in the wake of subsequent Supreme Court decisionsinvolving the
Import-Export Clause, Article |, Section 10, Clause 2, in which the Court has modified its gpproach to issues
arigng under that Clause.

A

The Export Clause provides, in one sentence: "No Tax or Duty shdl belaid on Articles exported from any
State." Along with the Import-Export Clause, which prohibits any State, without the consent of Congress,
from laying "any Imposts or Duties on Imports or Exports,” the Export Clause was "one of the compromises
which entered into and made possible the adoption of the Condtitution.” Fairbank v. United States, 181 U.S.
283 (1901).

At the Condtitutional Convention, strong sentiments were voiced on the subject of export taxes.
Representatives of the Southern States expressed concern that a Congress controlled by the more numerous
and populous Northern States would impose burdensome levies on Southern exports. Charles Pinckney of
South Carolinainssted that security against taxes on exports be included in the Congtitution, on a par with
security againg the emancipation of the daves. 2 The Records of the Federd Convention of 1787 95 (Max
Farrand ed. 1927). According to Madison's notes, George Mason of Virginialikewise "urged the necessity
of connecting with the power of levying taxesduties & ¢, . . . that no tax should be laid on exports. . . . He
hoped the [Northern] States did not mean to deny the Southern this security.” 1d. at 305. Concern over the
risk of abuse of the power to tax exports was expressed even by a Northern delegate, Elbridge Gerry of
Massachusetts, who stated his view that “the legidature could not be trusted with such a power. It might ruin
the Country. It might be exercised partidly, raising one and depressing another part of it." 1d. at 307.

Acknowledging the importance of the Export Clause and itsflat prohibitory language, the Supreme Court has
congstently given the Clause a broad congtruction. In one of the first mgor decisons gpplying the Export
Clause, the Court struck down a stamp tax impaosed on bills of lading relating to goods designated for foreign
export. Such atax, the Court explained, "isin substance and effect equivaent to atax on the articles included
in that bill of lading, and, therefore, atax or duty on exports, and in conflict with the congtitutiona
prohibition." Fairbank v. United States, 181 U.S. at 312.

In gpplying that test, the Court distinguished between taxes imposed on property prior to its entering the
export stream and taxes imposed, directly or indirectly, on property during the export process. For example,
in Corndl v. Coyne, 192 U.S. 418 (1904), the Court upheld atax on filled cheese that was imposed prior to
its exportation, holding that a nondiscriminatory tax on manufactured cheese was not uncongtitutiond smply
because the manufacturer intended from the outset to export the cheese. By contrast, in United States v.
Hvodef, 237 U.S. 1 (1915), the Court struck down atax imposed on charter parties for the carriage of
cargo to foreign ports. As gpplied to the charter parties for export at issue in the case before it, the Court
held that the tax was "nothing €l se than atax on exportation” and thus prohibited by the Export Clause. 1d. at
18. 1t did not matter, the Court held, that the statute in question was not limited to charter parties for exports,
but applied to charter parties generdly; even if the Satute in question created a nondiscriminatory tax of
generd agpplication, it was uncondtitutiona to the extent that it was gpplied to charter parties for export,
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because in so doing, it had the prohibited effect of imposing atax on exports. Id.

Two weeks after Hvodef, the Supreme Court in the Thames & Mersey case struck down a stamp tax on
policies of marine insurance to the extent that it gpplied to policiesinsuring exports. The Court put the
question as whether "the tax upon such policies [ig] so directly and closely related to the 'process of
exporting' that the tax isin substance atax upon the exportation and hence within the congtitutiond
prohibition.” 237 U.S. at 25. Finding that marine insurance "is by virtue of the demands of commerce an
integra part of the exportation,” id. at 26, the Court concluded that the tax at issue, as a practica matter, fell
upon the exporting process and therefore was invaid under the Export Clause,

B

The government concedesthat if Thames & Mersey is il good law, the assessments at issue in this case are
invaid. In the government's view, however, subsequent decisons congtruing the Import-Export Clause have
rendered Thames & Mersey andyticaly unsound. The government contends that the Export Clause should
be interpreted not to outlaw taxes of generd application, aslong as they do not discriminate against exported
goods or services relating to exports. The government therefore invites this court to disregard the Supreme
Court's contrary andyss of the Export Clausein Thames & Mersey.

In pressing its case againg Thames & Mersey, the government relies particularly on two decisions construing
the Import-Export Clause, Michdin Tire Corp. v. Wages, 423 U.S. 276 (1976), and Department of
Revenue v. Association of Washington Stevedoring Companies, 435 U.S. 734 (1978). Prior to the Michdin
decison, the Supreme Court viewed the Import-Export Clause as erecting a generd prohibition againgt state
taxation of imports and exports. The focus of inquiry was on whether the impact of the tax fell on goods that
were in foreign commerce; if it did, the tax was forbidden (except in the limited circumstances permitted by
the Clause itsdlf). See Almy v. Cdlifornia, 65 U.S. (24 How.) 169 (1861); Low v. Audin, 80 U.S. (13 Wall.)
29 (1872).

In the Michdlin case, the Court jettisoned that mode of analysis and adopted a new approach based on the
text and purposes of the Import-Export Clause. Overruling its prior decison in Low v. Audin, the Court held
that a nondiscriminatory ad valorem property tax does not run afoul of the Import-Export Clause smply
because it is applied to goods that have recently been imported. The Court noted that the Import-Export
Clause bans only "Imposts or Duties'; it "is not written in terms of a broad prohibition of every ‘tax.”
Michdin, 423 U.S. a 290. Moreover, the Court explained that the Framers adopted the Import-Export
Clause to ensure thet the federa government would spesk with one voice in regulating commerce with foreign
nations, to preserve import revenues for the federd government, and to protect states without port facilities
from exploitation by those directly engaged in foreign commerce. None of those concerns, the Court Stated,
istriggered by anondiscriminatory ad valorem tax "which is dso imposed on goods that are no longer in
import trangit." 423 U.S. at 286.

The Supreme Court used Smilar reasoning to reach asmilar result two years later in the Washington
Stevedoring case. In that case, which involved an Import-Export Clause challenge to a state tax on
stevedoring services, the Court rgjected an argument that the tax was impermissible when gpplied to
stevedoring services relating to foreign imports and exports. A nondiscriminatory tax on stevedoring services
was not an "impost or duty" on imports or exports, the Court concluded, but smply aloca tax on services
that happened to facilitate the importation and exportation of goods.
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Reying on Michdin and Washington Stevedoring, the government argues that Section 4371 should be upheld
as anondiscriminatory tax that does not specifically target exports and therefore is not an invaid "tax or duty™
laid "on articles exported from any State.” Although Michdin and Washington Stevedoring arose under the
Import-Export Clause, rather than the Export Clause, the government argues that the Supreme Court islikely
to follow asmilar andysis under the Export Clause when the occasion arises.

The government finds additional support for its position in cases decided under the Commerce Clause. As
under the Import-Export Clause, early Commerce Clause cases struck down even nondiscriminatory taxes
on the privilege of doing businessin a state when gpplied to an activity that was part of interstate commerce.
See, eq., Spector Motor Service v. O'Connor, 340 U.S. 602 (1951); Robbins v. Shelby County Taxing
Did., 120 U.S. 489 (1887). That line of cases, however, was overturned in Complete Auto Trangt, Inc. v.
Brady, 430 U.S. 274 (1977), in which the Court held that the Commerce Clauseis not violated by the
application of afairly gpportioned and nondiscriminatory tax on the privilege of doing businessin agate, even
if thetax is goplied to an interdate activity.

The government points out that in Hvodef (and by extenson in Thames & Mersey, which relied on Hvod ef)
the Court invoked the line of Commerce Clause authority that was disapproved in Complete Auto. The
government also points out that the Court's analysis of the Export Clause in Thames & Mersey pardlded the
Court's then-governing approach to the Import-Export Clause, which has aso been disapproved.
Accordingly, the government submits, the analytica foundations of Thames & Mersey have been removed,
and its demise is aforegone concluson.

We are not so sure. While the Supreme Court may at some point reconsider Thames & Mersey, it has not
clearly sgnaled that it is ready to do so. Support for the continuing vitdity of Thames & Mersey can be found
both in the Court's Import-Export Clause decisons and in the digtinctions in language and policy between the
Import-Export Clause and the Export Clause.

In Canton Railroad Co. v. Rogan, 340 U.S. 511 (1951), a predecessor of the Washington Stevedoring case,
the Supreme Court upheld state taxes on trangportation services as applied to goods being imported or
exported. The Court was careful to distinguish Thames & Mersey, noting that the tax on marine insurance
policies addressed in Thames & Mersey was "the equivdent of adirect tax onthe aticles” 340 U.S. a
513-14. And in Washington Stevedoring, the Court recognized that the tax on insurance policiesin Thames
& Mersey was on an "activity so connected with the goods that the levy amounted to atax on the goods
themsalves" 435 U.S. a 756 n.21. Although the Washington Stevedoring Court ack- nowledged that "the
badsfor diginguishing Thames & Mersey isless clear” than for other smilar cases (because marine insurance
policies arguably have a value gpart from the vaue of the insured goods), the Court nonetheless noted that
"the vaue of goods bears a much closer relation to the value of insurance palicies on them than to the vaue of
loading and unloading ships™ 1d. Thus, while the Court's trestment of Thames & Mersey may reflect lessthan
aringing endorsement of that decison, the Court's characterization of Thames & Mersey as disinguisheble
from, rather than in tenson with, the Canton Railroad and Washington Stevedoring cases sgnificantly
undermines the government's contention that Thames & Mersey must be regarded as a dead | etter.

The Supreme Court has aso pointed to the difference in language between the Import-Export Clause and the
Export Clause. Although the Court &t first expressed the view that the "diverdty in language' between the two
clauses did not reflect any differencein "the act which is prohibited,” Brown v. Maryland, 25 U.S. (12
Wheat.) 419, 425 (1827), in both Michdin and Washington Stevedoring the Court has noted and attached
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ggnificance to the difference between the narrow term "Imposts and Duties' (the language of the
Import-Export Clause) and the broader term "Tax" (the language of the Export Clause). See Michdlin, 423
U.S. at 290; Washington Stevedoring, 435 U.S. at 759.

The Court has suggested that a differencein policy underlies the difference in language. While the
Import-Export Clause was intended to prohibit States from imposing a“trangit fe€' on goods moving in
foreign commerce, Washington Stevedoring, 435 U.S. a 764 (Powdll, J., concurring in part and concurring
in the result), the Export Clause served the broader purpose of "forbid[ding] federal taxation of exports.”
Washington Stevedoring, 435 U.S. a 758. The Supreme Court's current narrower view of the prohibition in
the Import-Export Clause thus does not dictate that the Export Clause be given asmilarly narrow
congruction.

Urging usto anticipate the overruling of Thames & Mersey, able counse for gppellant has called our attention
to the opinion of Judge Learned Hand, dissenting in Spector Motor Service, Inc. v. Walsh, 139 F.2d 809,
823 (2d Cir. 1943). In his opinion in that case, Judge Hand explained that alower court should not fedl
obliged to follow a higher court decison "in the face of changes plainly foreshadowed,” smply because the
higher court decision has not yet been explicitly overruled. While that proposition may be sound in extreme
cases, we do not agree with counsdl that it gpplies to this case. Here, unlike in the case Judge Hand put, we
do not believe the change the government anticipates is "plainly foreshadowed.”

Although the Supreme Court may yet reconsider the Thames & Mersey decision, and with it the Court's
traditiona analysis of the Export Clause, we do not fedl freein this case to take the extraordinary step of
disregarding a higher court decison thet al agreeis binding precedent if it is ill vaid. Thus, the precedent
that seemsto us most pertinent is not Judge Hand's dissent in the Spector Motor case, but the Supreme
Court's own more recent directive to inferior courts, in Rodriguez de Quijas v. Shearson/American Express,
Inc., 490 U.S. 477, 484 (1989):

If a precedent of this Court has direct gpplication in a case, yet gppearsto rest on reasons rejected in some
other line of decisons, the Court of Appeds should follow the case which directly controls, leaving to this
Court the prerogetive of overruling its own decisons.

Inlight of that indruction, and the undisputed applicability of Thames & Mersey to the tax imposed in this
case, we conclude that our duty isto follow Thames & Mersey and hold Section 4371 invalid as applied.

AFFIRMED.

Footnotes
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Thistax case raises a question concerning the condtitutiondity of afederd satute. The government, as
gppellant, acknowledges that a 1915 Supreme Court decison is directly on point and that, if the decisonis
il good law, the Satute at issue must be held uncondtitutional as gpplied. The government argues, however,
that the 1915 decision has been undermined by subsequent Supreme Court authority, and it asks us to regard
that case as no longer binding. We do not regard it as clear that the Supreme Court's more recent decisons
have repudiated the 1915 decison. We therefore affirm the decision of the Court of Federa Claims
invaidating the taxes a issue in this case.
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During the pertinent tax years, 1975 through 1984, International Business Machines Corporation (IBM) sold
information processing systems and related products to domestic and foreign customers. With respect to
many of itsforeign sdes, IBM manufactured products in the United States, sold them to itsforeign
subgdiaries, and shipped them either directly to the foreign customers or to consolidation centersin the
customers countries. The products were shipped by common carrier from IBM's domestic manufacturing
plants to domestic ports or airports, where they were loaded onto ships or airplanes. Upon arriva in the
foreign country, the products were cleared through customs and shipped to the foreign customers or
consolidation centers. Title to the products passed from IBM to its foreign subsdiaries when the goods
cleared customs in the foreign countries. In some cases, IBM's foreign subsidiaries purchased insurance from
foreign insurers for the products during their shipment; in those cases, both IBM and the foreign subsidiaries
were listed as insured beneficiaries.

The Internal Revenue Service audited IBM's federd excise tax returns for 1975 through 1984 and
determined that, as a beneficiary, IBM was subject to afour percent excise tax on the premiums paid to
foreign insurers. The excise tax was assessed under the authority of 26 U.S.C. 8§ 4371, which imposes afour
percent tax on each policy of casualty insurance issued by aforeign insurer to adomestic entity for risks or
ligbilitieswholly or partly within the United States. Section 4371 applies only to insurance obtained from
foreign insurers who are not subject to federa income tax; it was designed to offset the advantage that such
insurers would otherwise have over domestic insurance companies that are subject to domestic income taxes.
See H.R. Rep. No. 2333, 77th Cong., 2d Sess. 61 (1942).

IBM paid the assessed excise taxes and filed suit in the Court of Federd Claims, seeking afull refund of the
taxes paid. In athorough opinion on which we rely, the Court of Federd Claims held that the excise tax on
premiums charged by foreign insurers, as gpplied to casudty insurance on goods in the export stream, wasin
effect atax upon the exported products themsalves and thus ran afoul of the Export Clause of the
Condtitution, Article 1, Section 9, Clause 5. International Business Machines Corp. v. United States, 31 Fed.
Cl. 500 (1994). In so holding, the court relied on the Supreme Court's decison in Thames & Mersey Marine
Insurance Co. v. United States, 237 U.S. 19 (1915), which struck down asimilar tax on marine insurance
policies.

The Court of Federd Clams rgected the government's argument that the analysisin the Thames & Mersey
case has been repudiated in subsequent Supreme Court decisions, and that the excise tax imposed on foreign
insurance policies should be upheld as a permissible tax of generd gpplication that does not discriminate
againg exports. Instead, the court concluded that casualty insuranceis an integrd part of commercia
exportation, that the value of exported goods bears a close rdationship to the vaue of insurance policies on
those goods, and that the tax imposed in this case therefore amounted to atax on exports, prohibited by the
Export Clause.

This case presents the question whether the Supreme Court's andlysis of the Export Clause in the Thames &
Mersey caseretainsits vitdity in the wake of subsequent Supreme Court decisionsinvolving the
Import-Export Clause, Article |, Section 10, Clause 2, in which the Court has modified its gpproach to issues
arigng under that Clause.
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A

The Export Clause provides, in one sentence: "No Tax or Duty shdl belaid on Articles exported from any
State." Along with the Import-Export Clause, which prohibits any State, without the consent of Congress,
from laying "any Imposts or Duties on Imports or Exports,” the Export Clause was "one of the compromises
which entered into and made possible the adoption of the Condtitution.” Fairbank v. United States, 181 U.S.
283 (1901).

At the Condtitutional Convention, strong sentiments were voiced on the subject of export taxes.
Representatives of the Southern States expressed concern that a Congress controlled by the more numerous
and populous Northern States would impose burdensome levies on Southern exports. Charles Pinckney of
South Carolinainssted that security against taxes on exports be included in the Congtitution, on a par with
security againg the emancipation of the daves. 2 The Records of the Federd Convention of 1787 95 (Max
Farrand ed. 1927). According to Madison's notes, George Mason of Virginialikewise "urged the necessity
of connecting with the power of levying taxesduties & ¢, . . . that no tax should be laid on exports. . . . He
hoped the [Northern] States did not mean to deny the Southern this security.” 1d. at 305. Concern over the
risk of abuse of the power to tax exports was expressed even by a Northern delegate, Elbridge Gerry of
Massachusetts, who stated his view that “the legidature could not be trusted with such a power. It might ruin
the Country. It might be exercised partidly, raising one and depressing another part of it." 1d. at 307.

Acknowledging the importance of the Export Clause and itsflat prohibitory language, the Supreme Court has
congstently given the Clause a broad congtruction. In one of the first mgor decisons gpplying the Export
Clause, the Court struck down a stamp tax impaosed on bills of lading relating to goods designated for foreign
export. Such atax, the Court explained, "isin substance and effect equivaent to atax on the articles included
in that bill of lading, and, therefore, atax or duty on exports, and in conflict with the congtitutiona
prohibition." Fairbank v. United States, 181 U.S. at 312.

In gpplying that tet, the Court distinguished between taxes imposed on property prior to its entering the
export stream and taxes imposed, directly or indirectly, on property during the export process. For example,
in Corndl v. Coyne, 192 U.S. 418 (1904), the Court upheld atax on filled cheese that was imposed prior to
its exportation, holding that a nondiscriminatory tax on manufactured cheese was not uncongtitutionad smply
because the manufacturer intended from the outset to export the cheese. By contrast, in United States v.
Hvodef, 237 U.S. 1 (1915), the Court struck down atax imposed on charter parties for the carriage of
cargo to foreign ports. As gpplied to the charter parties for export at issue in the case before it, the Court
held that the tax was "nothing € se than atax on exportation” and thus prohibited by the Export Clause. 1d. at
18. 1t did not matter, the Court held, that the statute in question was not limited to charter parties for exports,
but applied to charter parties generdly; even if the Satute in question created a nondiscriminatory tax of
generd application, it was uncondtitutiona to the extent that it was gpplied to charter parties for export,
because in so doing, it had the prohibited effect of imposing atax on exports. Id.

Two weeks after Hvodef, the Supreme Court in the Thames & Mersey case struck down a stamp tax on
policies of marine insurance to the extent that it gpplied to policiesinsuring exports. The Court put the
question as whether "the tax upon such policies [ig] so directly and closely related to the 'process of
exporting' that the tax isin substance atax upon the exportation and hence within the congtitutiond
prohibition.” 237 U.S. at 25. Finding that marine insurance "is by virtue of the demands of commerce an
integra part of the exportation,” id. at 26, the Court concluded that the tax at issue, as a practica matter, fell
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upon the exporting process and therefore was invalid under the Export Clause.
B

The government concedesthat if Thames & Mersey is till good law, the assessments at issuein this case are
invaid. In the government's view, however, subsequent decisions construing the Import-Export Clause have
rendered Thames & Mersey andyticdly unsound. The government contends that the Export Clause should
be interpreted not to outlaw taxes of generd gpplication, aslong as they do not discriminate against exported
goods or services relating to exports. The government therefore invites this court to disregard the Supreme
Court's contrary analyss of the Export Clausein Thames & Mersey.

In pressng its case againgt Thames & Mersey, the government relies particularly on two decisions construing
the Import-Export Clause, Michdin Tire Corp. v. Wages, 423 U.S. 276 (1976), and Department of
Revenue v. Asociation of Washington Stevedoring Companies, 435 U.S. 734 (1978). Prior to the Michdin
decision, the Supreme Court viewed the Import-Export Clause as erecting a genera prohibition againgt state
taxation of imports and exports. The focus of inquiry was on whether the impact of the tax fell on goods that
were in foreign commerce; if it did, the tax was forbidden (except in the limited circumstances permitted by
the Clause itsdf). See Almy v. Cdifornia, 65 U.S. (24 How.) 169 (1861); Low v. Audin, 80 U.S. (13 Wall.)
29 (1872).

In the Michdlin case, the Court jettisoned that mode of analysis and adopted a new approach based on the
text and purposes of the Import-Export Clause. Overruling its prior decison in Low v. Audiin, the Court held
that a nondiscriminatory ad vaorem property tax does not run afoul of the Import-Export Clause amply
because it is applied to goods that have recently been imported. The Court noted that the Import-Export
Clause bans only "Impogts or Duties'; it "'is not written in terms of a broad prohibition of every ‘tax.™
Michdin, 423 U.S. at 290. Moreover, the Court explained that the Framers adopted the Import-Export
Clause to ensure that the federd government would speak with one voice in regulating commerce with foreign
nations, to preserve import revenues for the federa government, and to protect states without port facilities
from exploitation by those directly engaged in foreign commerce. None of those concerns, the Court stated,
istriggered by a nondiscriminatory ad valorem tax "which is aso imposed on goods that are no longer in
import trangit." 423 U.S. at 286.

The Supreme Court used smilar reasoning to reach asimilar result two years later in the Washington
Stevedoring case. In that case, which involved an Import-Export Clause chalenge to a Sate tax on
stevedoring services, the Court rejected an argument that the tax was impermissible when gpplied to
stevedoring services rdating to foreign imports and exports. A nondiscriminatory tax on stevedoring services
was not an "impost or duty” on imports or exports, the Court concluded, but smply aloca tax on services
that happened to facilitate the importation and exportation of goods.

Reying on Michdlin and Washington Stevedoring, the government argues that Section 4371 should be upheld
as anondiscriminatory tax that does not specificaly target exports and thereforeis not an invdid "tax or duty"
laid "on articles exported from any State.” Although Michdlin and Washington Stevedoring arose under the
Import-Export Clause, rather than the Export Clause, the government argues that the Supreme Court islikely
to follow asimilar andyss under the Export Clause when the occasion arises.

The government finds additiond support for its position in cases decided under the Commerce Clause. As
under the Import-Export Clause, early Commerce Clause cases struck down even nondiscriminatory taxes
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on the privilege of doing businessin a sate when gpplied to an activity that was part of interstate commerce.
See, eq., Spector Motor Service v. O'Connor, 340 U.S. 602 (1951); Robhins v. Shelby County Taxing
Did., 120 U.S. 489 (1887). That line of cases, however, was overturned in Complete Auto Trangt, Inc. v.
Brady, 430 U.S. 274 (1977), in which the Court held that the Commerce Clause is not violated by the
goplication of afarly gpportioned and nondiscriminatory tax on the privilege of doing busnessin a date, even
if the tax is gpplied to an interdate activity.

The government points out that in Hvodef (and by extensonin Thames & Mersey, which relied on Hvodef)
the Court invoked the line of Commerce Clause authority that was disgpproved in Complete Auto. The
government aso points out that the Court's andyss of the Export Clausein Thames & Mersey pardleled the
Court's then-governing approach to the Import-Export Clause, which has aso been disapproved.
Accordingly, the government submits, the anaytical foundations of Thames & Mersey have been removed,
and its demise is aforegone conclusion.

We are not o sure. While the Supreme Court may a some point reconsder Thames & Mersey, it has not
clearly Sgndled that it is ready to do so. Support for the continuing vitality of Thames & Mersey can be found
both in the Court's Import-Export Clause decisons and in the digtinctions in language and policy between the
Import-Export Clause and the Export Clause.

In Canton Railroad Co. v. Rogan, 340 U.S. 511 (1951), a predecessor of the Washington Stevedoring case,
the Supreme Court upheld state taxes on transportation services as gpplied to goods being imported or
exported. The Court was careful to distinguish Thames & Mersey, noting that the tax on marine insurance
policies addressed in Thames & Mersey was "the equivaent of adirect tax on the articles.” 340 U.S. a
513-14. And in Washington Stevedoring, the Court recognized thet the tax on insurance policiesin Thames
& Mersey was on an "activity so connected with the goods that the levy amounted to atax on the goods
themsaves" 435 U.S. a 756 n.21. Although the Washington Stevedoring Court ack- nowledged that "the
basisfor disginguishing Thames & Mersey isless clear” than for other Smilar cases (because marine insurance
policies arguably have avaue gpart from the vaue of the insured goods), the Court nonethel ess noted that
"the value of goods bears a much closer relation to the value of insurance policies on them than to the vaue of
loading and unloading ships™ 1d. Thus, while the Court's treatment of Thames & Mersey may reflect less than
aringing endorsement of that decision, the Court's characterization of Thames & Mersey asdisinguishable
from, rather than in tenson with, the Canton Railroad and Washington Stevedoring cases Sgnificantly
undermines the government's contention that Thames & Mersey must be regarded as a dead | etter.

The Supreme Court has aso pointed to the difference in language between the Import-Export Clause and the
Export Clause. Although the Court at first expressed the view that the "diversity in language' between the two
clauses did not reflect any difference in "the act which is prohibited," Brown v. Mayland, 25 U.S. (12
Wheat.) 419, 425 (1827), in both Michdin and Washington Stevedoring the Court has noted and attached
ggnificance to the difference between the narrow term "Imposts and Duties' (the language of the
Import-Export Clause) and the broader term "Tax" (the language of the Export Clause). See Michdlin, 423
U.S. at 290; Washington Stevedoring, 435 U.S. at 759.

The Court has suggested that a differencein policy underlies the difference in language. While the
Import-Export Clause was intended to prohibit States from imposing a“trangit fe€' on goods moving in
foreign commerce, Washington Stevedoring, 435 U.S. at 764 (Powdll, J., concurring in part and concurring
in the result), the Export Clause served the broader purpose of "forbid[ding] federa taxation of exports.”

1/23/2003 11:43 AM



IBM v.U.S. file//IC:/datalfed/9_opinions/94-5164.html

Washington Stevedoring, 435 U.S. a 758. The Supreme Court's current narrower view of the prohibitionin
the Import-Export Clause thus does not dictate that the Export Clause be given asmilarly narrow
congruction.

Urging usto anticipate the overruling of Thames & Mersey, able counsd for gppe lant has called our atention
to the opinion of Judge Learned Hand, dissenting in Spector Motor Service, Inc. v. Wash, 139 F.2d 809,
823 (2d Cir. 1943). In his opinion in that case, Judge Hand explained that alower court should not fed
obliged to follow a higher court decision "in the face of changes plainly foreshadowed,” smply because the
higher court decision has not yet been explicitly overruled. While that proposition may be sound in extreme
cases, we do not agree with counsel that it applies to this case. Here, unlike in the case Judge Hand put, we
do not believe the change the government anticipates is "plainly foreshadowed.”

Although the Supreme Court may yet reconsder the Thames & Mersey decison, and with it the Court's
traditiona analyss of the Export Clause, we do not fed free in this case to take the extraordinary step of
disregarding a higher court decison thet al agree is binding precedent if it is il vaid. Thus, the precedent
that seemsto us most pertinent is not Judge Hand's dissent in the Spector Motor case, but the Supreme
Court's own more recent directive to inferior courts, in Rodriguez de Quijas v. Shearson/American Express,
Inc., 490 U.S. 477, 484 (1989):

If aprecedent of this Court has direct application in acase, yet gppears to rest on reasons regjected in some
other line of decisons, the Court of Appeds should follow the case which directly controls, leaving to this
Court the prerogative of overruling its own decisons.

Inlight of that ingtruction, and the undisputed goplicability of Thames & Mersey to the tax imposed in this
case, we conclude that our duty isto follow Thames & Mersey and hold Section 4371 invaid as applied.

AFFIRMED.
Footnotes

1
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