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Before MAYER, Chigf Judge, LOURIE and RADER, Circuit Judges.
RADER, Circuit Judge.

On summary judgment, the United States Court of Internationd Trade upheld the United States Customs
Service' s (Customs)) liquidation of duties on truck parts imported from one of Ford Motor Corporation’'s
(Ford's) foreign trade subzones (FTSZs). See 979 F. Supp. 874 (Ct. Int’| Trade 1997). Because genuine
issues of materid fact prevent a determination of whether Customs abused its discretion in extending the time
for liquidation, and whether Ford in fact committed a correctable “clerica error” under 19 U.SC. 8§
1520(c)(1), this court vacates and remands.

For severd years, Ford has manufactured cars (Bronco 11s) and trucks (Rangers) at its Louisville, Kentucky
assembly plant. Ford has dways imported foreign engines and transmissions for those cars and trucks. In the
early 1980s, the separate subheadings of the Tariff Schedules of the United States (the TSUS) for engines
and transmissions coincidentaly set the duty rate for both imports at 3.3% ad vaorem. 1 Notably, many —if
not al — of the imported engines or transmissonsfit interchangesbly in ether acar or atruck.

During the rdlevant times for this case, the duty rate for a completed car was lower than the engine and
transmisson duties— only 2.6%. The duty rate for a completed truck was much higher — 25%. Consequently,
in 1983, Ford gpplied to establish an FTSZ at its Louisville assembly plant. An FTSZ — though located on
United States soil — receives treatment under the Customs laws as a territory outside of the United States.
See generdly 15 C.F.R. §400.1(c) (1992). At an FTSZ, an importer “has a choice of paying duties either a
the rate gpplicable to the foreign materia in its condition as admitted into azone, or if used in manufacturing
or processing, to the emerging product.” 1d.; see dso Armco Stedl Corp. v. Stans, 431 F.2d 779, 782 (2d
Cir. 1970). Thus, by making its Louisville plant an FTSZ, Ford could pay the duty rate of 2.6% (for
completed cars) on the imported engines and transmissons for cars, and could continue paying the duty rate
of 3.3% on theimported parts for trucks. Ford estimated savings of about $15,000 per week at Louisville
from thislega procedure. The parties do not dispute that this was Ford' s objective.

To qudify for this trestment, however, regulations required Ford to conduct its operations in a specific
manner. Firg, it had to identify each part entering the Louisville FTSZ as either a car part or atruck part.
Ford then had to designate adl car parts as “non-privileged foreign” merchandise and al truck parts as
“privileged domestic” merchandise on a Customs Form 214 (“a CF214”). An importer completes this form
for every piece of foreign merchandise asit entersan FTSZ. See 19 C.F.R. 8§ 146.12(a), (c)(1) (1985). To
designate merchandise as ether “non-privileged foreign” or “privileged domedtic,” the importer smply checks
abox labeled with the corresponding designation. An importer must then handle designated merchandise
within the FTSZ according to regulations. See 19 C.F.R. 88 146.31, 146.32 (1985).

Duties on “non-privileged foreign” merchandise are not due and payable until the merchandise leaves the
FTSZ. See 19 C.F.R. § 146.48(e) (1985); see dso 19 C.F.R. § 146.23 (1985). Thus, Ford could defer
payment of duties on the car parts until it had assembled them into completed cars— and thereby capture the
rate for cars, rather than car parts. Duties for “privileged domestic” merchandise, on the other hand, are due
and payable upon entry into the FTSZ. See 19 C.F.R. § 146.22(a) (1985); see dso 19 C.F.R. § 146.44
(1985). Thus, the regulations required Ford to pay the duty on truck parts as they entered the FTSZ. For
ether of these two designations, payment must accompany Customs Form 7501 (“CF7501"), which
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identifies merchandise entering the commerce of the United States. See 19 C.F.R. 88 143.12, 143.15
(1985). Thus, to successfully operate the Louisville FTSZ, Ford had to determine and designate the future
usage of each part, and then, based on that usage, identify the correct FTSZ status and pay duty payments at
the proper time. Ford aso had to keep track of which parts had been given which designation — at least until
they had properly been put into a car or atruck.

Ford assigned Mr. ElImaD. (“Moe”) Tullock to perform these tasks a the Louisville FTSZ. At various times,
he carried the title “FTSZ Coordinator,” “Foreign Trade Zone Representative,” “ Customs Representative,”
and “Foreign Trade Zone Agent.” In this position, Tullock filled out the forms and forwarded them with
gppropriate payment to Customs officids. He also kept track of the parts and their designations at the plant.
A document identified as amanua for operating the Louisville FTSZ provides the following job description:

The respongbility of the Ford FTZ Representative will be to coordinate the entire Ford Subzone operation to
ensure that al interna operating procedures are completely satisfied and the required reports are presented to
the U.S. Customs Service, Customs Broker and Department of Commerce on atimely basis. . . .

The parties dispute whether it was aso Tullock’ s job to decide which parts would be placed in trucks and
which in cars. Customs argues Tullock decided whether a given shipment of parts would be used for cars or
for trucks. Ford assarts that Tullock’ s production supervisors decided the use of the parts and Tullock only
placed the designations he received from supervisors in the proper paperwork. Ford, however, emphasizes
that thisfactuad dispute isimmateria to the outcome of this case. Asit turns out, Ford is correct thet this
disopute isimmeterid.

The parties dso disoute to what extent Ford gave Tullock binding ingtructions on his FTSZ responsibilities.
Ford contends that it gave Tullock, in writing, specific, and unambiguous, binding indructions. For every car
part entering the FTSZ, Tullock was to check the “non-privileged foreign” box on a CF214, and, after the
car was assembled, complete CF7501 and pay a 2.6% duty. For every truck part arriving a the FTSZ, he
was to check the “privileged domestic” box on a CF214, and immediately complete CF7501 and pay a
3.3% duty. Customs, on the other hand, charges that Ford left Tullock, an employee with no prior FTSZ
experience, virtualy unsupervised with no binding indructions. Customs contends that it was Tullock’s
responsibility to decide how to implement the FTSZ regulations — at least in day-to-day operations — to carry
out Ford' s broad objective.

Ford ectivated the Louisville FTSZ in November 1985, but shut it down less than three months later. In that
short time, the Louisville FTSZ produced and shipped eeven shipments of cars and trucks. Each shipment
was a separate Customs entry. For each entry, Tullock had prepared and submitted CF7501 forms. Each
form described the entering parts as “tranamissons for trucks,” “transmissions for autos,” “engines for
trucks,” or “engines for autos.” Moreover, each form asserted a 2.6% rate for the car parts and a 3.3% rate
for the truck parts. However, the record shows that none of the CF214s had classified any of these parts as
“privileged domestic” upon arrival a the FTSZ. Instead, every one of the nearly one hundred CF214s had
consdently designated dl of the entering engines and transmissons as * non-privileged foreign,” even though
the CF214sidentified many of the engines and tranamissions as engines or transmissions “for trucks.” Tullock
sgned dl of the CF7501s.

The record does not show which truck parts on the CF214s correspond to the truck parts listed on the
CF7501s. Nevertheless, both parties agree that Ford did not pay the 3.3% duty on truck parts listed on the
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CF7501s until after those parts had been assembled into trucks. In other words, Tullock had listed in the
CF7501s truck parts that had already been assembled into trucks. Thus, Tullock had made two mistakes on
truck parts. (1) he designated them as “non-privileged foreign” instead of “privileged domedtic,” and (2) he
did not pay the 3.3% duty at the proper time.

When Ford shut the FTSZ down in February 1986, Customs asserted that Ford owed the 25% duty on dll
truck parts, because they had been designated “non-privileged foreign,” no duty had been paid on them when
they entered the FTSZ, and they had exited the FTSZ as parts of completed trucks. Customs began an
investigation into the proper amount of duty. Mr. Richard McNaly, the Customs agent in charge of the
investigation, discovered that four of the entries dso contained some merchandise classified as TSUS Item
807.00 (“American goods returned”). McNaly fdt that this classification was probably incorrect. He so
raised questions about the quantities, values, and TSUS classifications for the truck and car parts, aswdll as
whether Tullock had performed ssimple calculations correctly. Tullock’s supervisors verified many of
McNaly’s observations.

In July 1986, McNally prepared an internd report. The report concluded that the TSUS classifications for
both the truck and car partsin the entries had been improper, that the proper duty rate on the truck parts was
25%, and that Ford owed approximately $5.3 million in additiona duties. The report did not mention the

Item 807.00 issue. Based on “the significant amount of duty involved,” McNally referred the matter to
Customs Office of Enforcement. Consequently, in August 1986, Customs aso began acivil fraud
investigation under 19 U.S.C. § 1592. Over the next three years, Customsissued three one-year notices of
extension to Ford under 19 U.S.C. § 1504(b)(1).

In 1989, shortly before the end of the third extension period, Customs findly liquidated the e even entries with
a25% duty on al parts asserted to be truck partsin the entries. Customs accepted Ford' s assertions of
807.00 gatus. The tota additional duty amounted to $5.4 million. Ford timely filed a protest in February
1990. The fraud investigation closed a month |ater.

Customs denied the protest in 1992. Ford then brought an action in the United States Court of Internationa
Trade to contest the denid. See 28 U.S.C. § 1581(a) (1988). Ford argued that the entries were liquidated
“by operation of law” at the face amount of the origind CF7501s, because Customs had no valid reason for
granting itsdf any of the time extensons. See 19 U.S.C. § 1504(a), (b)(1) (1982). In the dternative, Ford
claimed that Tullock’ s failure to properly designate truck parts on the CF214s and to pay the 3.3% duty
upon arrival at the FTSZ was “aclerica error, mistake of fact, or other inadvertence not amounting to an
error in the construction of alaw.” 19 U.S.C. § 1520(c)(1) (1982). If so, Ford would be entitled to correct
the entries. Seeid.

On cross-moations for summary judgment, the Court of Internationd Trade ruled in favor of Customs. The
trid court determined that Customs acted properly in extending the time for liquidation. See 979 F. Supp. at
892. It d'so0 determined that Tullock’s error could not be classified as “aclerica error, mistake of fact, or
other inadvertence.” Seeid. at 886. Ford appeals.

This court reviews agrant of summary judgment without deference. See Wolff Shoe Co. v. United States,
141 F.3d 1116, 1121 (Fed. Cir. 1998). In other words, this court regpplies the same legd standard asthe
trial court to the same record that was before that court. See id. Summary judgment is appropriate when the

40of 15 2/7/2003 10:57 AM



FORD MOTOR YV US file:///H:/HOOK ER/fed/98opinions/98-1066.html

record shows “no genuine issue as to any materid fact” and entitlement of the moving party “to judgment asa
matter of law.” U.S. Ct. Int’'| Trade R. 56(d). On summary judgment, the courts resolve al reasonable
inferencesin favor of the nonmoving party. See United States v. Diebold, Inc., 369 U.S. 654, 655 (1962).
Due to the nature of the proceeding, courts do not make findings of fact on summary judgment. See
Anderson v. Liberty Lobby, 477 U.S. 242, 249 (1986) (“[A]t the summary judgment stage the judge's
function is not himsdlf to weigh the evidence and determine the truth of the matter but to determine whether
thereisagenuine issue for trid.”).

This court first addresses the trid court’ s ruling on whether Commerce properly extended the time for
liquidetion. Title 19 governs the amount of time that Customs had to liquidate these entries:

(@) Liquidation.— Except as provided in subsection (b) of this section, an entry of merchandise not
liquidated within one year . . . shal be deemed liquidated at the rate of duty, vaue, quantity, and amount of
duties asserted at the time of entry by theimporter . . . .

(b) Extension.— The Secretary may extend the period in which to liquidate an entry by giving notice of such
extension to the importer . . . in such form and manner asthe Secretary shdl prescribe in regulations, if—

(1) information needed for the proper appraisement or classfication of the merchandise is not available to the
appropriate customs officer;

(2) liquidation is suspended as required by statute or court order; or
(3) the importer . . . requests such extension and shows good cause therefor.

19 U.S.C. § 1504(a), (b) (1982) (emphasis added). The statute limits the permissible reasons for atime
extension. Without avaid extension, the statute deems imports liquidated at the face amount of the entries.
Customs' regulations additionaly require that any individua extenson may not exceed one year. See 19
C.F.R. 8§159.12(a)(1) (1985). Almost no circumstance justifies adelay in liquidation beyond four years. See
19 U.S.C. § 1504(d).

Customs invokes subsection (b)(1) -- “information needed for the proper gppraisement or classification of
the merchandise [wag] not available to the appropriate customs officer” — to judtify dl three of itstime
extensons. 1d. § 1504(b)(1) (quoted supra). Ford contends that, at the very leadt, the last of the time
extensions was improper, and consequently seeks to have the entries “deemed liquidated” under section
1504(a) at their face amounts.

In S. Paul Fire & Marine Insurance Co. v. United States, 6 F.3d 763 (Fed. Cir. 1993), this court addressed
the slandard for weighing the propriety of Customs’ liquidation extensions. The Court of Internationa Trade
can only rule an extenson improper if Customs abused its discretion. Seeid. at 768. Because Customs
enjoys a Satutory presumption of correctness, see 28 U.S.C. § 2639(a)(1) (1994), an importer has the
burden to prove by a preponderance of the evidence that Customs' decision to extend was “ unreasonable.”
St Paul, 6 F.3d at 768. For example, “[€]xtending a period of liquidation with actua knowledge that no basis
exigsfor so doing would be an abuse of Customs' discretion.” 1d. Thus, the Court of Internationa Trade
cannot uphold a decison to extend aliquidation if an importer “diminate]s] dl reasonable bases for making
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that decison.” 1d. In &. Paul, this court reversed a grant of summary judgment in an importer’ s favor,
because in the face of evidence by Customs of its customary practices, the burden of persuasion required the
importer to introduce affirmative evidence that Customs had not followed the customary practice. Seeid. at
769-70.

Here, thetria court granted summary judgment againgt Ford. See 979 F. Supp. at 890- 92. Commerce
supports that result with evidence showing that, even after the third extension, McNally needed further
information from Ford and had further discrepanciesin the entries to resolve. Commerce dso points to the
fraud investigation, asserting that its ongoing status provided adequate reason for the time extensions.

On the other hand, Ford contends that, despite some evidence of need for additiond information, Customs
did not request any information from Ford after mid-1986. Therefore, Ford argues that Customs' overdl time
in seeking additiona informeation was unreasonable. Moreover, Ford challenges whether much of the
information that Customs might have *“needed” was for “gppraisement” or “classfication,” the only type of
information that the Statute makes relevant to Customs' extension decision.

Congtruing the evidence in alight most favorable to Ford, as required on summary judgment, this court
acknowledges that Ford has presented sufficient evidence to raise atriable issue of fact about the
reasonableness of Customs' delay. The record shows that McNally met with Ford personne in January 1986
, February 1986, and June 1986 before drafting his report, and then again in February 1987. Customs did
not meet with Ford after February 1987. A reasonable fact finder could determine that, as of McNaly's July
1986 report, Customs had completed most of its work on gppraisement and classification issues. Indeed, the
July 1986 report made a conclusion — dbeit preliminarily — on those issues. Moreover, the total amount at
which the entries were eventudly liquidated is subgtantidly the same as the amount McNadly caculated in his
July 1986 report.

McNaly’ s deposition testimony does not help Customs show that it acted reasonably. When asked whether
he expected additiona information on classfication and vauation of the entries after his July 1986 report,
McNdly answvered affirmatively. When asked smply what that information was, however, he could not
remember. Nor could he recal any specific instances when he requested information from Ford after his
1986 report. Instead, McNaly concluded that he must have needed more information because he had waited
to liquidate. Thisreasoning, of course, is quite circular: Customs delayed because it needed more information
yet argues it must have needed more information because it delayed. Thus, a reasonable fact finder could
determine that an additiond three years was an unreasonable amount of time to findize that work and
therefore an abuse of Customs' discretion.

On summary judgment, Customs cannot prevail by showing only aneed for additiona information, because
the record shows that Customs identified those needs three years earlier and apparently failed to act. For
example, notes from a February 1989 Customs meseting show that McNally still needed to “[r]ectify
discrepanciesin figures’ in the entries. Thistask relates to “agppraisement” and “classfication,” but McNaly
had known he needed to perform this task three years earlier. Customs offers no explanation for taking three
years to perform this task.

On summary judgment, Customs need for information to evaluate 807.00 concerns aso does not suffice to
support afind judgment. In the first place, Customs 807.00 concerns gpply to only four of the eeven
entries. More importantly, the record again suggests that a finder of fact could possibly find an unreasonable
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ddlay. After the January 1986 mesting, Tullock sent aletter enclosing some information on the 807.00 issue.
A year |aer, notes from the February 1987 meeting indicate that Tullock agreed to furnish any additiona
information for 807.00 status, and that McNally would request any necessary documents. Two years later, in
February 1989, notes from an internal Customs mesting show that McNaly still needed to request
documents from Ford on the 807.00 issue. Although this evidence shows that McNaly felt he needed more
information, it also raises the question of why three years had passed without even arequest to Ford for that
information. Indeed, the record does not show that McNally ever requested more documents (e.g., per a
Customs Form 29).

The record on summary judgment thus leaves open a genuine question about the reasonableness of Customs
delay on the 807.00 question. McNally told Ford in February 1987 that he wanted more documentation on
the 807.00 issue. Nearly two years later, he still had not requested that documentation, let lone andyzed it.
Both Tullock’s January 1986 letter and Ford’ s prompt responses to other requests suggest that Ford would
have fully cooperated with any timely request. In light of this record, a reasonable fact finder could determine
that Customs did virtudly nathing for nearly two years. A full airing of the facts may disclose that this delay
was unreasonable and therefore an abuse of Customs’ discretion.

Customs accurately notes that the statute does not require that information justifying a delay must come from
the importer. A need for internd information from other Customs personnel might dso satisfy section
1504(b)(1). In this vein, Customs raises the ongoing fraud investigation, contending that liquidation was not
gopropriate until completion of that investigation. Indeed, the trid court, in its careful opinion, relied on this
ground to grant summary judgment, see 979 F. Supp. a 892, and after proper fact finding, Customs may
well show that this ongoing investigation judtified any delays.

At this preiminary summary judgment phase, however, the record does not show that the fraud investigation
was reasonably expected to produce information about “ appraisement” and “classfication.” In responseto an
interrogatory by Ford, the government objected on grounds that “the substance of [Customs ] investigation of
apossble violation of 19 U.S.C. § 1592 isirrdlevant to the issues raised by plaintiff’s complaint.” Since then,
Customs has reversed its stance. Moreover, even if Customs expected the investigation to turn up information
relevant to gppraisement and classfication, that expectation done cannot justify summary judgment. Like the
delays on the 807.00 issue, the length of the fraud investigation is subject to scrutiny for reasonableness. For
example, Customs' initia fraud investigator admitted that from August 1986 to November 1987, he had done
nothing with respect to the 807.00 issue. In sum, this court does not question Customs need for information,
per se, but does question whether the record will show after afull airing that Customs took a reasonable
amount of time to seek that information. Unreasonable delaysin pursuing the investigation could show that
Customs abused its discretion in seeking time extensions. This court does not presume to decide these issues,
but does discern triable issues of fact on them.

V.
A.

In the dternative, Ford contends that the errorsin its entries are correctable under 19 U.S.C. § 1520(c)(1)
(1982):

Notwithstanding a valid protest was not filed, the gppropriate customs officer may, in accordance with
regulations prescribed by the Secretary, reliquidate an entry to correct—
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(1) aderical error, mistake of fact, or other inadvertence not amounting to an error in the congruction of a
law, adverse to the importer and manifest from the record or established by docu-mentary evidence, in any
entry, liquidation, or other customs trans-action, when the error, mistake, or inadvertence is brought to the
attention of the appropriate customs officer within one year after the date of liquidation or exaction . . . .

(Emphasis added.) The regulation implementing section 1520(c)(1) essentidly parrots the statutory language.
See 19 C.F.R. 8§ 173.4(b) (1985). Title 19 thus alows the correction of errors made not only by employees
of Customs, but aso by employees of an importer. See, e.g., Hambro Automotive Corp. v. United States,
603 F.2d 850 (CCPA 1979). Thus, to the extent specified, these provisons modify the generd rule of
agency law that aprincipa is bound by the acts of its agents.

To begin with, this court addresses the requirements of title 19 for evauating whether an error is correctable.
In the firgt place, the party seeking to correct must show that its error fits within one of the statutory
categoriesasa“clerica error,” asa“mistake of fact,” or as some “other inadvertence.” The statute does not
grant auniversd right to correct any error that is not “an error in the congtruction of alaw.” Instead the
dtatute specifies three categories that qualify for correction and then denies correction to “errorsin the
congruction of alaw” even if these legd congruction errors fal within the three correctable categories. The
three correctable categories are not mutualy exclusve; some errors that qualify as one type may aso qualify
as another. Neverthdess, the statute contemplates that some errors that are primafacie correctable will also
be “error[s] in the congtruction of alaw.” The statute precludes that subset of errors from correction.
Consequently, for an error to be correctable, it must smultaneoudy qudify as at least one of the three
enumerated types and not qudify as an “error in the congruction of alaw.”

Ford attacks this interpretation of the correction clause by citing two cases: Executone Information Systems
v. United States, 96 F.3d 1383, 1385 (Fed. Cir. 1996) and Hambro Automotive Corp. v. United States,
603 F.2d 850 (CCPA 1979). In Executone, the entry papers for two entries did not contain aform required
to qualify the entries for duty-free status. In the pagt, the foreign exporter had customarily provided such
formsto the importer’ s broker. Customs liquidated the two entries, and the importer paid the duties. When
the importer learned that the forms had been omitted, it requested that the exporter send the formsto its
broker, that the broker file the forms with Customs, and that the broker file a protest. For some reason, the
broker delayed and did not file the forms until after the time to protest had expired, at which time it could only
request that Customs correct the entries under section 1520(c)(1). The importer asserted that the cause of
the failure to include the forms at entry was the exporter’ s inadvertent failure to provide the formsasusud. In
evauating the importer’s claim, this court first looked to whether “the entries at issue resulted from an error in
the congtruction of the law since that one would prohibit application of section 1520(c)(1).” Executone, 96
F.3d at 1385. However, this court quickly determined the error dleged was not such an error. Seeid. at
1386. Instead, this court concluded that the importer had alleged a classic “mistake of fact” because it
mistakenly thought the forms had been filed a entry. Seeid. at 1388. Nevertheless, this court denied the
importer relief under section 1520(c)(1) because the importer had no evidence to prove the “mistake of fact”
aleged, as opposed to “intentiond or negligent inaction.”

In this case, Ford invokes this court’s statement in Executone that “an error in the condruction of thelaw . . .
aone would prohibit gpplication of section 1520(c)(1).” Id. at 1385 (quoted supra). Ford reads this
statement as making this inquiry dispositive for every section 1520(c)(1) determination. Contrary to Ford's
interpretation of Execu-tone, this statement is entirdly consstent with the congtruction of section 1520(c)(1)
outlined above. If an error qudifies as an “error in the condruction of alaw,” that inquiry is dispogtive, but if
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it does not o qudify, the party seeking correction must still show that its error fits within one of the three
correctable categories.

In Hambro, the importer dleged that its accountants had incorrectly calculated the value of merchandisein
over eighty entries. The erroneous va ues were consstent with the accountants having used genera expenses
and profits in the home market rather than those of the export market. The importer attributed this error to a
“mistake of fact,” i.e.,, amisunderstanding of the American accounting terms and expressons in a Customs
ruling on the subject. The Customs Court dismissed the importer’s action for lack of subject matter
juridiction, determining that challengesto dl but three of the entries were untimely. See Hambro Automotive
Corp. v. United States, 458 F. Supp. 1220, 1222 (Cust. Ct. 1978). Asfor the three remaining entries, that
court determined that the asserted errors were *not the type subject to correction” under section 1520(c)(1).
Id.

On appedl, this court’s predecessor, the Court of Customs and Patent Appedls, affirmed because the
importer only proved that its accountants had misunderstood Customs' ingtructions. See id. at 854-55.
According to the court, the importer had not proven amistake of fact, but had admitted a misunderstanding
of the law.

Hambro' s trestment of the statute, however, does require some discussion. Fird, asthe dissent in Hambro
accurately recognized, the mgority interchangeably used “error in the congtruction of alaw” with “mistake of
law.” Thisimplies that the two terms mean the same thing. See id. at 854 (“[W]e find nothing to substantiate
that [the accountants ] errors. . . were anything other than a mistake of law, expresdy excluded by [section
1520(c)(1)].”); id. a 856 (Badwin, J., dissenting) (“I cannot agree that the Satutory provision ‘error in the
congtruction of the law’ can be broadly construed and considered to be synonymous with ‘ mistake of law,’
which the mgjority has done.”). Second, the opinion quotes the statement that “[a] mistake of fact is any
mistake except amistake of law.” 1d. at 853 (quoting C.J. Tower & Sons of Buffao, Inc. v. United States,
336 F. Supp. 1395, 1399 (Cust. Ct. 1972) (quoting Pomeroy, Equity Jurisprudence § 839 (1941)), aff’d,
499 F.2d 1277 (CCPA 1974)) (interna quotations omitted).

Asamatter of logic, Ford advances, the sum of these two propositions means that al correctable errors
quaify as“mistakes of fact.” In other words, only to the extent that a“ clerica error” or an “inadvertence’ can
a0 be classfied asa“mistake of fact” is such an error correctable. According to Ford' s reading and logic, if
something isnot a“mistake of fact,” then it isamigtake of law. Furthermore, amigtake of law isthe same as
an “error in the congtruction of alaw” and may not be corrected. Therefore, Ford reasons, anything thet is
not a“mistake of fact” is not correctable.

Ford’ s reasoning has one immediately recognizable problem — the statute. The statute lists three types of
primafacie correctable errors. According to Ford, any listing beyond a* mistake of fact” is superfluous. This
court declinesto strike words from a statute based on a misguided reading of dicta from case law. Stated
directly, Ford reads far too much into the dictafrom Hambro noting thet “[a] mistake of fact is any mistake
except amistake of law.” Id. at 853 (interna quotations omitted).

In the first place, as dready noted, this statement is dictum. The statement is dicta because our predecessor
court in Hambro decided that the importer committed “an error in the construction of alaw.” To reach that
conclusion, our predecessor had no need to construe or define  mistakes of fact.” More important, Ford
distorts the meaning of this passage by taking it out of context. In context, the statement reads:
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A migtake of fact is any mistake except amistake of law. It has been defined as a mistake which takes place
when some fact which indeed exists is unknown, or afact which isthought to exig, in redity does not exist. A
mistake of fact exists where a person understands the facts to be other than they are, whereas a mistake of
law exists where a person knows the facts as they redlly are but has a mistaken belief asto the legd
consequences of those facts.

I nadvertence, on the other hand, isaword of broad meaning. It has been defined varioudy as an oversight or
involuntary accident, or the result of inattention or cardlessness, and even as atype of mistake. It isthus
language broader in scope than mistake.

Id. at 853-54 (citations and interna quotations omitted) (quoting C.J. Tower & Sons of Buffao, Inc. v.
United States, 336 F. Supp. 1395, 1399 (Cust. Ct. 1972) (some citations omitted), aff'd, 499 F.2d 1277
(CCPA 1974)).

As the complete passage indicates, the court in Hambro recognized that “inadvertence” is* broader in scope
than mistake.” 1d. at 854. If inadvertence is*broader” than mistake, then an inadvertent mistake could qudify
for correction without dso fitting within the category of mistake of fact. Ford presumes too much when it
assumes that dl correctable errors dso qudify as “mistakes of fact.” Rather, Hambro daifiesthat a
misreading of indructions provided by Customs is*“an error in the congtruction of alaw.” Hambro aso
clarifiesthat “an error in the congruction of alaw” isthe same as a“mistake of law.” Hambro does not
purport to confine the universe of correctable errors to mistakes of fact.

B.

Having addressed the proper congtruction of section 1520(c)(1) and the meaning of “an error in the
congruction of alaw,” this court now turns to when an error can amount to “aclericd error, mistake of fact,
or other inadvertence.” Inthe case of S. Yamadav. United States, 26 CCPA 89 (1938), the Court of
Customs and Patent Appeals dedlt with the concept of “clericd errors.” Indeed, Y amada provides a
well-reasoned definition for that term.

Y amada involved errors by a brokerage firm. A supervisor a the firm gave a broker a certain certificate and
indructed him to file it with 100 entries for the importer. Asit turns out, the broker had been using asmilar
certificate — but different in certain (critica) specifics—for another task. Somehow, the two sets of certificates
were commingled. Consequently, the broker attached incorrect certificates to 35 of the importer’s 100
entries. Although intending to attach the certificates supplied by his supervisor, the broker admitted some lack
of carein attaching the wrong form. Thetria court held there was no “clerica error.”

On gppedl, the Court of Customs and Patent Apped s reversed. Customs argued that because the broker
had been “ careless and indifferent,” he could not claim that he made a clerical error. The court responded: “It
isour view that clericd error is usudly the result of cardlessness.” Yamada, 26 CCPA at 94 (emphasis
added). It then quoted with approva the opinionin Morimura Bros. v. United States, 160 F. 280
(C.C.SD.N.Y. 1908) (citations and interna quotations omitted):

Clericd error implies negligence or cardlessness, but the question is Whose is the negligence? If it isthat of a
“clerk, writer, or copyis,” it isclerica error. The expression assumes that the mistake or negligence or
cardessnessisthat of one engaged in the subordinate service of transcription, copying, or comparison; a
labor not requiring origina thought.
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This court’s predecessor then emphasized that the broker in Y amada “intended to carry out the ingtructions
of [his superior],” but:

Through cardlessness, inadvertence, and mistake, his proper intention was improperly executed. It was not
the error of the party in interest or of [the supervisor]. It was the error of one upon whom no duty devolved
to exercise origind thought or judgment in determining [what the substance of the certificate should be]. . . .
This had been done for him by another whaose ingtructions presumably he was required to follow, and he
intended to do so.

Yamada, 26 CCPA at 94 (emphasis added). As such, the court concluded that the broker’ s error was
properly classfied asa“dlericd error.” Thus, Y amada teaches that a subordinate acting contrary to binding
indructions commits aclerica error. When a subordinate is given binding ingtructions on particular aspects of
atask, no duty devolves upon him to exercise discretion or judgment in carrying out those aspects.

As noted above, Tullock erred by designating known truck parts with “non-privileged foreign” instead of
“privileged domestic” status, and by failing to pay the 3.3% truck duty at the proper time. According to
Yamada, if Tullock was “one upon whom no duty devolved to exercise origind thought or judgment” in
assigning an import status to truck parts or in determining when to make payments, his errors are “clericd
erors.” Customs opposes this view of the law, but does not offer any dternative. Customs instead responds
that “[a]n importer must bear the respongbility for the actions of its employees if Customs laws are to have
any meaning.” The generd law of agency indeed attributes the actions of an employee within the scope of his
authority to his employer, but section 1520(c)(1) amends that generd rule to some extent.

Of note, however, is Y amada s satement that the error in the entries “was not the error of the party in
interest or of [the supervisor].” If the error had indeed been due in some measure to the party in interest or
the supervisor — those upon whom a duty did devolve “to exercise origind thought or judgment” in the matter
— then miaking a correction would amount to more than correcting “aclerica error.” Therefore, even if an
importer establishes the presence of a“clerical error,” Customs may show that the error is not correctable by
showing that a noncorrectable error of those who did have discretion in the matter contributed to the mistake.

In any event, Tullock’s error cannot qudify as an “inadvertence” Thefactsof Yamadailludrate at least one
distinction between “clericd error” and “inadvertence.” The definition of “inadvertence’ set forth in Hambro
was “an oversght or involuntary accident, or the result of inattention or carelessness” Hambro, 603 F.2d at
854 (quoting C.J. Tower & Sons of Buffao, Inc. v. United States, 336 F. Supp. 1395, 1399 (Cust. Ct.
1972), a@t’d, 499 F.2d 1277 (CCPA 1974)). In addition, “inadvertence” does not streich so far asto
encompass intentiond or negligent inaction. See Avidl of Texas, Inc. v. United States, 70 F.3d 1248, 1250
(Fed. Cir. 1995); Executone, 96 F.3d at 1389-90. In Y amada, the court characterized the broker’s error as
both a“clericd error” and asan “inadvertence.” See 26 CCPA at 94, 95. Asthe Y amada court explained,
the reason for the first characterization is that the broker had no discretion to choose which certificate to file
with the entries. The reason for the second characterization isthat the broker completely understood his
ingructions, but was“cardess’ in carrying them out. Ford aleges that Tullock also erred in atask for which
he had no discretion. However, according to Ford, Tullock garbled his ingtructions and therefore consstently
—not cardlesdy — did not carry them out. Thus, if Ford's characterization of the factsis correct, Tullock’s
mistake might qudify asa“clericd error,” but not as an “inadvertence.”

V.
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The record raises materia issues of fact that bear on whether Tullock’s mistakes are correctable. Specificdly,
the record shows a dispute over whether Tullock’ s supervisors provided him with complete ingtructions, i.e.,
ingtructions covering and binding Tullock in the aspects in which he erred. In addition, the record shows a
dispute over whether Tullock’ s supervisors made uncorrectable contributing errors, o asto preclude the
correction of what otherwise might be correctable errors on the part of Tullock.

The record contains some evidence that Tullock’ s supervisors gave him complete ingtructions, but the record
leaves room for the view that the ingtructions were lacking in severd relevant specifics. To demondtrate that
Tullock committed a“clericd error,” Ford must prove that he was given complete, binding, non-discretionary
ingtructions, as stated above, to the following effect: For every car part entering the FTSZ, Tullock wasto
check the “non-privileged foreign” box on a CF214, and after the car was assembled, complete CF7501 and
pay a2.6% duty. For every truck part arriving a the FTSZ, he was to check the “privileged domestic” box
on a CF214, and immediately complete CF7501 and pay a 3.3% duty.

The record contains a document identified as amanud for supervisng aforeign trade zone. It isentitled
“Ford Foreign Trade Subzone: Louisville Assembly Plant” and has sections entitled “ Operating Procedure for
Subzone” and “Reporting Requirements.” The document, however, lacks severd critica specifics. For
example, it does not explain what is to be done with “privileged domestic’ merchandise, nor does it associate
that status with parts for trucks. Moreover, it does not explain the timing of payments, the marking of
CF214s, or the completion of CF7501s.

The record aso contains another document, that Ford identifies as ingtructions to Tullock. Notations on the
document show that it was aso prepared by the Ford Customs and Drawback Section on July 3, 1984. That
document states:

Because of the [interchangeability of parts], and our desire to preserve the lower parts duty rate, as opposed
to the duty rate on trucks, we propose to control the common parts as follows:

- At the time of admission into the subzone we would seek a status designation of privileged domestic (PD)
for the forecasted commercid vehicle usage and a atus designation of non-privileged foreign (NPF) for
parts forecast to be used in the production of passenger vehicles.

- Duty would be paid on the parts designated as PD at the time of admission.
- Duty on NPF parts would be tendered at the time of entry for consumption.

This passage provides afairly complete description of Tullock’ s supposed duties. However, the deposition
testimony of two Ford employees makes it clear that this document was not a set of ingructions for Tullock.
Mr. Lars Anderson, though not Tullock’simmediate supervisor, was the coordinator of dl of Ford' s FTSZs
and therefore Tullock’ simmediate advisor on FTSZ issues. Anderson’s supervisor was Mr. Allen Moody.
Both men worked in Ford's Customs and Drawback Section and provided assistance to Tullock. When
asked about this document, Moody identified himsdlf asits author. He further testified that this was not a set
of ingructionsfor Louisville, but was ingtead a letter outlining a proposa to Customs for operating the
Louisville FTSZ. Asit turns out, Customs rejected the proposal. Anderson corroborated Moody’ s

testimony.

Ford ill further pointsto Tullock’s February 1990 affidavit and two memaos written by Tullock in January
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1985. Tullock’ s affidavit Sates:

There were numerous meetings prior to the start-up of our foreign-trade subzone . . . . From the beginning,
we stated that passenger automobiles and trucks would be assembled in the Ford foreign-trade subzone and
that truck parts would be duty paid and placed in privileged domestic status as evidenced by the
memorandum dated July 3, 1984, from the Ford Customs and Drawback Section, Ford Head-Quarters. . .

| was provided documentation and training on foreign-trade zones by Ford. | also vigted our Wayne FTSZ in
January 1984 and our Wixom FTSZ in November 1984. | was given specific indructions by Ford Customs
and Drawback Section officids asto how to handle truck production in the FTSZ.

| have no explanation as to exactly how the wrong foreign-trade zone status designation was placed on the
form 214. | was aware that the intent of the operation was to pay a duty rate of 3.5% [sic] on parts used for
Ranger production. | felt at the time | had been trained in the proper preparation of the documentation, and
was unaware that documentation as submitted would fail to achieve this end.

This affidavit suggests that Tullock’ s supervisors gave him ingtructions on “how to handle truck production in
the FTSZ.” Moody’ s deposition corroborates that Tullock received ingtructionsin person and over the
phone. Although Tullock’ s affidavit does not contain specifics as to what those ingtructions were, two memos
that Tullock wrote in January 1985 show that — at least at that time — he understood the correct procedure.
Tullock sent one of those memos to Mr. William Kuchenbrod, hisimmediate supervisor. It Sated:

[W]e are awaiting find gpproval . . . before we can begin operating Louisville Assembly Plant as aforeign
trade zone.

Wemus . . . establish abeginning inventory on the controlled parts with the assistance of customs personnel.
At thistime, dl inventory on hand including dl inventory released at port of entry will be considered PD
[“privileged domestic’] materid; that is, materid on which dl required duty has been paid. | will open entries
on the NPF [“non-privileged foreign”] Master covering eech part. . . .

As these subseguent receivals enter the subzone, | will pay duty @ $.033 and request immediate transfer
from zone on controlled materid to be used in Ranger production. As units are produced, | will pay duty @
$.026 on materia used in Bronco production

(emphasis added).

Thismemo is evidence that Tullock — at least a one time — understood the correct procedure. It
demondtrates an understanding of the correct duty rates, the correct timing of payment, and the difference
between the two status designations. Although the statement does not specifically say that truck parts should
be given “privileged domestic” gtatus, it does State that the duty on truck parts should be paid asthey are
received a the subzone. And the prior paragraph makes clear that “ privileged domestic” materid is“materid
on which dl required duty has been paid.” Although the memorandum could be more clear, it laysthe
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foundation for a reasonable inference that Tullock understood the correct procedure.

Given Tullock’ s affidavit and Moody’ s deposition testimony that Tullock received ingructions, areasonable
fact finder might infer that those ingtructions contained the equivaent of the procedure that Tullock described
in his January 1985 memo. Moreover, when ingructions are in fact given, afact finder might reasonably infer
that those ingtructions are binding and provide for no discretion. Moody testified that “Mr. Tullock had no
discretion to do anything other than to enter truck parts as PD [“privileged domestic’] merchandise. . . . That
was hisingructions [9c] from our office.” Anderson testified to the same effect.

Of course, these are inferences in the context of summary judgment, not actua findings of fact. The record
aso contains evidence contrary to those inferences which a fact finder must consider in reaching a judgment
after trid. For ingtance, the consstency of Tullock’ s errors itself raises a reasonable inference that Tullock did
not receive proper ingructions. Moreover, Moody and Anderson present some conflicting testimony about
what ingructions Tullock actualy received. For example, Moody testified that he had instructed Tullock that
any parts that were interchangeable between cars and trucks should be declared “privileged domestic” and
have duties paid up front. Thistestimony may be significant because Moody was aware that at least some of
the parts at Louisville were interchangeable as he had explained in his rgjected proposa to Customs. Moody
aso acknowledged that the manua did not dedl with “privileged domestic” goods, but in the process
suggested that there were no ingtructions at dl on that point.

A fully developed record may aso show that Tullock’ s supervisors made mistakes of law or other
uncorrectable errors that contributed to Tullock’ s mistakes. For example, both Moody and Anderson
vecillated in their deposition testimony on whether a CF214 had to befilled out in order to enter “privileged
domestic” merchandise into the FTSZ and whether the regulations required Ford to track such merchandise
within the FTSZ. Because they were Tullock’ s supervisors, their confusion on this point, if any, might have
caused Tullock to get inaccurate or incomplete ingructions. If so, the supervisors mistake of law would
mesan that the entries are not correctable under section 1520(c)(1).

In addition, the record contains little evidence of adequate supervison for Tullock. For example,

Kuchenbrod, Tullock’simmediate supervisor, testified that he left Tullock completdly unsupervised, believing
that Moody and Anderson had adequately informed Tullock and were available to answer his questions.
Even if Tullock received proper and complete ingructions, if negligent supervision was a contributing factor to
Tullock’ s error, the error is not correctable under section 1520(c)(1). On remand, the parties will have an
opportunity to present evidence on dl of these points.

VI.

For the foregoing reasons, this court vacates the judgment of the Court of International Trade and remands
for further proceedings consstent with this opinion.

COSTS
Each party shdl bear its own cogts.

VACATED AND REMANDED.

Footnotes
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1 Although the duty rate was reduced to 3.2% during the reevant time period, for convenience this court will
refer to the higher 3.3% as the applicable rate.

2 However, about haf of the CF214s — specificaly those with dates ranging from December 17, 1985 to
January 30, 1986 —were signed by aW.V. Posey. A con-temporaneous document indicates that Posey
provided Tullock with “clerica assstance.”

3 Beforethetrid court, Ford challenged whether Customs had actudly sent these notices. Thetrid court
granted summary judgment in favor of Customs on this point. See 979 F. Supp. at 886-90. Ford does not
contest this ruling on gpped.

4 Shortly before Ford filed its protest in February 1990, Tullock signed an affidavit concerning the botched
Louisville FTSZ operaion. However, in January 1991, he smultaneoudy contracted myel oencephdlitis and
spina meningitis, and was hospitdized. His deposition testimony established that, as aresult, he currently has
no memory of the eventsin question.

5 This court notes that Customs has questioned whether Ford' s record keeping system was adequate. Ford
argues that Customs did not timely raise the issue below, but the trid court declined to addressit. See 979 F.
Supp. a 883 n.5. This court leavesit to thetriad court on remand to pass on the relevance and timeliness of
this point.

However, about haf of the CF214s — specificaly those with dates ranging from December 17, 1985 to
January 30, 1986 —were signed by aW.V. Posey. A con-temporaneous document indicates that Posey
provided Tullock with “clerica assstance.” Before the trid court, Ford chalenged whether Customs had
actudly sent these notices. The trid court granted summary judgment in favor of Customs on this point. See
979 F. Supp. at 886-90. Ford does not contest this ruling on gpped. Shortly before Ford filed its protest in
February 1990, Tullock signed an affidavit concerning the botched Louisville FTSZ operation. However, in
January 1991, he smultaneoudy contracted mye oencephditis and spinal meningitis, and was hospitaized.
His deposition testimony established that, as aresult, he currently has no memory of the eventsin question.
This court notes that Customs has questioned whether Ford' s record keeping system was adequate. Ford
argues that Customs did not timely raise the issue below, but the trial court declined to addressit. See 979 F.
Supp. a 883 n.5. This court leavesit to the triad court on remand to pass on the relevance and timeliness of
this point.
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