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Appeded from: U.S. Court of Federd Clams
Chief Judge Smith
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WINSTAR CORPORATION,

UNITED FEDERAL SAVINGS BANK,
STATESMAN SAVINGS HOLDING CORP.,
THE STATESMAN GROUP, INC.

and AMERICAN LIFE AND CASUALTY INSURANCE COMPANY,
and

GLENDALE FEDERAL BANK, FSB,
PantiffsAppellees,

V.

THE UNITED STATES,

Defendant-Appel lant.

DECIDED: August 30, 1995

Before ARCHER, Chief Judge,* and RICH, NIES, NEWMAN, MAYER, MICHEL, PLAGER, LOURIE,
CLEVENGER, RADER, and SCHALL, Circuit Judges**

Opinion for the court filed by Chief Judge ARCHER, in which Circuit Judges RICH, NEWMAN, MAYER,
MICHEL, PLAGER, CLEVENGER, RADER, and SCHALL join. Dissenting opinions filed by Circuit
Judges NIES, and LOURIE.

Chief Judge.

The United States apped s the decisons 1 of the United States Court of Federal Clams 2 granting plaintiffs
Wingtar Corporation and United Federd Savings Bank, No. 90-8C, plaintiffs Statesman Savings Holding
Corporation, the Statesman Group Incorporated and American Life and Casualty Company, No. 90-773C,
and plaintiff Glendde Federd Bank, No. 90-772C, summary judgment on the liability portion of their breach
of contract clams againgt the United States. The cases were consolidated for purposes of this interlocutory
goped. We dfirm.
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Inits Wingar decisons, the Court of Federal Claims found that an implied-in-fact contract existed between
the government and Wingtar and that the government breached this contract when Congress enacted the
Financid Ingtitutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA), Pub. L. No. 101-73, 103
Stat. 183 (codified in relevant part at 12 U.S.C. § 1464). Smilarly, in the Statesman decision the Court of
Federd Claims found that plaintiffs Statesman Savings Holding Corporation, the Statesman Group
Incorporated and the American Life and Casudty Insurance Company (together " Statesman™) and plaintiff
Glendde Federa Bank ("Glendal€") had express contracts with the government and citing its Wingtar
decison, found that these contracts were breached by the enactment of FIRREA.

A. During the Great Depression of the 1930s, 40 percent of the nation's $20 billion in home mortgages went
into default, 1700 of the approximately 12,000 thrift indtitutions failed, and depositorsin these thrifts lost
$200 million. H.R. Rep. No. 54(1), 101st Cong., 1st Sess. 292 (1989), reprinted in 1989 U.S.C.C.A.N. 86,
88-89 (House Report). Congress took severa measures in response. First, Congress created the Federa
Home Loan Bank Board (Bank Board) to channel funds to thriftsin order to prevent foreclosures and to
allow thrifts to make loans on residences. House Report at 292, 1989 U.S.C.C.A.N. at 88; see Federa
Home Loan Bank Act, Pub. L. No. 72-304, 47 Stat. 725 (1932) (codified asamended at 12 U.S.C. 88
1421-1449 (1988)). Next, Congress added the Home Owners Loan Act, which authorized the Bank Board
to charter and regulate federa savings and loan associations. Pub. L. No. 73-43, 48 Stat. 128 (1933)
(codified as amended at 12 U.S.C. 88 1461-1468 (1988)). Then, to further restore public confidencein
thrift inditutions, Congress in the Nationd Housing Act of 1934 provided federal depost insurance for
depositors. Pub. L. No. 73-479, 48 Stat. 1246 (1934) (codified as amended at 12 U.S.C. 88 1701-1750g
(1988)). This act dso established the Federal Savings and Loan Insurance Corporation (FSLIC), an agency
under the Bank Board's authority that regulated al federdly insured thrifts.

Among the regulatory requirements promulgated and enforced by the agencies were capita requirements,
which were minimum reserves of capitd that athrift had to maintain. Failure to comply with minimum
regulatory capita requirements had severe repercussons for athrift. The agencies had a variety of measures
that could be taken againgt noncomplying thrifts. In the most serious cases, the government could seize the
thrift and place it into recaivership where it might later be sold or liquidated. This drastic remedy was rarely
necessary, however, because of the rdative hedlth of the thrift industry until the thrift crigis of the late 1970s
and early 1980s.

In the late 1970s and early 1980s high interest rates resulted in sharply higher cogts of funds for thrifts. The
thrifts main assets were long-term, fixed-rate mortgages taken during times of lower interest rates. Asa
result, the revenues produced by these mortgages were exceeded by the rapidly rising costs of attracting
short-term depogits. Thrifts that were locked into long-term low interest rate loans Smply could not meet their
deposit obligations. Thisinterest rate mismatch was one of the principa causes of numerous thrift failures.
Eighty-one thriftsfailed in 1981, 252 in 1982, and 102 in 1983. House Report at 296, 1989 U.S.C.C.A.N.
at 92.

With al of these bank failures and the likelihood of more occurring, the FSLIC faced deposit insurance
ligbilities that threatened to exhaust itsinsurance fund. See Olympic Fed. Sav. & Loan Assn v. Director,
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OTS, 732 F. Supp. 1183, 1185 (D.D.C. 1990). As an dternative to liquidating failing thrifts and expending
the FSLIC'sinsurance funds, the Bank Board and FSLIC encouraged hedthy thrifts to merge with the failing
ones. In these supervisory mergers, the regulators provided direct assistance and other incentives necessary
for the hedlthy thrifts to maintain their financia well-being after the mergers and in thisway the regulators tried
to avoid paying off the falling thrifts depodts out of the FSLIC's insurance fund. Among the incentives offered
by the FSLIC and the Bank Board was the use of the purchase method of accounting under which
"supervisory goodwill" resulting from the merger would be treated as satisfying part of the merged thrift's
regulatory capita requirements. See Bank Board Memorandum R-31b (1981). Another incentive was the
use of "capitd credits' that dso could be counted toward the regulatory capita requirements.

The purchase method of accounting is a generaly accepted accounting practice (GAAP) for mergers, which
accounts for the surplus of the purchase price over the fair market vaue of the acquired organization as
goodwill, an intangible asset. As explained by the Court of Federd Clams

Under [the purchase method of accounting,] . . . the book vaue of the acquired thrift's assets and ligbilities
was adjusted to fair market value at the time of the acquisition. Any excessin the cost of the acquisition
(which included liabilities assumed by the acquirer) over the far market value of the acquired assets was
separately recorded on the acquirer's books as "goodwill." . . . Goodwill was considered an intangible asset
that could be amortized on a straightline basis over a number of years.

Wingar |, 21 Cl. Ct. a 113. In the context of a supervisory merger, the difference between the fair market
vaue of the falling thrift's lidbilities assumed by an acquirer and the fair market vaue of the faling thrift's assets
was consdered "supervisory goodwill." The Bank Board and the FSLIC dlowed the merged thrifts to count
this supervisory goodwill toward the minimum regulatory capita requirements and to amortize this goodwill
over periods of up to 40 years. This permitted the hedlthy thrift to assume the deposit liahilities of the failing
thrift and to maintain cgpital compliance without having to put up large amounts of its own money and without
requiring large amounts of monetary assistance from the government.

The capitd credits incentive used by the Bank Board and the FSLIC to encourage mergers with falling thrifts
involved the FSLIC's contribution of cash to the merged thrifts. The regulators dlowed a portion or dl of this
cash contribution to be treated as partid satisfaction of the merged thrift's regulatory capita requirements. In

addition, this cash contribution in some instances would not be treated as an asset in determining supervisory
goodwill generated by the merger.

Allowing acquirers of failing thrifts to treat supervisory goodwill and capita credits as regulatory capital
dimulated many acquisitions that would otherwise not have taken place because of the difficulty of meeting
the minimum capita requirements. Indeed this was the precise intention of the Bank Board and FSLIC --
supervisory mergers could not have occurred without the approva by the regulatory agencies of these
accounting treatments. As former Bank Board Chairman Richard Prait stated in testimony before Congress:

The Bank Board was caught between arock and a hard place. While it did not have sufficient resources to
close dl insolvent inditutions, a the same time, it had to consolidate the industry, move weeker inditutions
into sronger hands and do everything possible to minimize losses during the trangtion period. Goodwill was
an indispensable toal in performing this task. The GAAP gpproach to purchase method accounting mergers
provided a bridge which alowed the Bank Board to encourage the necessary consolidation of the industry,
while at the same time husbanding the financia resources which were then availableto it.
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Savings and Loan Policiesin the Late 1970s and 1980s. Hearings Before the House Comm. on Banking,
Finance and Urban Affairs, 101st Cong., 2d Sess., No. 176, at 227 (1990).

B. Wingar, Statesman and Glendd e acquired insolvent, failing thrifts under this policy of encouraging thrift
mergers. In each case, they received the government's approval and assistance. In each case, the government
saved millions of dollarsthat it would have had to pay to the insured depositorsif the falling thrifts had been
liquidated instead of being acquired.

1. In September of 1981, Glendale Federal Bank was gpproached by First Federa Savings and Loan
Associaion of Broward County (Broward) about a possible merger. Glendae was a federd savings and loan
asociation based in Cdifornia 1t was a profitable thrift, which was in full regulatory compliance. Broward
was afederal savings and |oan association based in Forida that had incurred significant losses. Broward's
liabilities exceeded its assets by approximately $734 million. Glendae submitted a merger proposd to the
FSLIC. Glendale proposed to use the purchase method of accounting to record the supervisory goodwill
resulting from this accounting as an intangible asset amortizable over periods up to 40 years. After lengthy
negotiations over the terms and conditions, the FSLIC agreed to provide assstance to the merged entity and
to recommend approva of the merger transaction to the Bank Board.

In its resolution gpproving the merger plan between Glendae and Broward, the Bank Board imposed the
condition that Glendae provide an opinion letter satisfactory to the Board's supervisory agent from its
independent accountants judtifying the use of the purchase method of accounting, specificaly describing any
goodwill arisng from the merger, and substantiating the reasonableness of the amounts attributable to
goodwill and the resulting amortization periods and methods. The Bank Board resolution also gave the
FSLIC authority to enter into a Supervisory Action Agreement (SAA) with Glendale. The SAA with
Glendde was signed in November of 1981 and Glendae promptly consummeated its merger with Broward.
As required by the Bank Board resolution, Glendale later provided its accountants justification and opinion
letter satisfactory to the Bank Board, which stated that "$18,000,000 of the resultant goodwill . . . will be
amortized on astraight line basis over 12 years' and that the "remaining goodwill of $716,666,000 will be
amortized on adraight line basis over 40 years." By the government's estimates, the Glendae-Broward
merger saved the government gpproximately three quarters of abillion dollars.

2. In 1987 Statesman approached the FSLIC about acquiring a subsidiary of an insolvent state-chartered
FSLIC insured savings and loan in Florida, First Federated Savings Bank (First Federated). The FSLIC
responded to the inquiry by indicating that Statesman would have to acquire all of First Federated if the
government was to assist. Further, it would require that Statesman's acquisition of First Federated be
combined with the acquisition of three other financidly troubled thriftsin lowa 3 After ayear of negotiating
the FSLIC and Statesman agreed on the terms of a complex plan whereby Statesman would acquire the four
thrifts.

Like the merger of Glendde, Statesman's merger plan called for the use of the purchase method of
accounting. The Statesman plan cdled for an investment by Statesman and its co-investor American Life and
Casudty Company of $21 million into Statesman's Savings Holding Company, which in turn would purchase
$21 million of stock in a newly-formed federa stock savings bank named Statesman Bank for Savings. The
Statesman Bank for Savings would then merge with the four falling thrifts.

As part of the transactions, the FSLIC and Statesman entered into an Assistance Agreement calling for the
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FSLIC to provide a $60 million cash contribution to the Statesman Bank for Savings. Under the Assistance
Agreement and the Bank Board Resolution gpproving the merger, $26 million of this cash contribution
(including $5 million represented by a debenture that Statesman was required to pay back) wasto be
permanently credited to Statesman's regulatory capita (i.e., asacapita credit) for purposes of meeting
minimum regulatory capitd requirements. Statesman's merger is the only one of the three a issuein this
gpped that involves a capita credit.

The Bank Board resolution permitted use of the purchase method of accounting. Supervisory goodwill arisng
from the merger acquisitionsin the amount of $25.8 million was recognized as a capital asset for purposes of
meeting regulatory capitd requirements and Statesman was allowed to amortize that goodwill over 25 years.
The Bank Board granted authority to the FSLIC to enter into the Assistance Agreement with Statesman and
required Statesman to provide an opinion letter from its independent accountants to judtify its use of the
purchase method of accounting and supervisory goodwill. Statesman provided the opinion letter to the
agency's satisfaction. By the government's estimates, the cost of the Statesman merger to the government was
$50 million less than the cost of liquidating the four thrifts.

3. In 1983 a Minnesota-based thrift, Windom Federal Savings and Loan Association (Windom), wasin
danger of failing. The board of directors of Windom determined that its failure could not be avoided without
assigtance from the FSLIC. The FSLIC estimated that liquidating the federdly insured thrift could cost $12
million dollars and it pursued an dterndive to paying this money out of itsinsurance fund. It chose to solicit
bids for the acquisition of Windom.

Wingtar Corporation was a holding company formed by investors for the purpose of acquiring Windom.
Wingar in turn formed a new wholly-owned, federa stock savings bank, United Federd Savings Bark, to
merge with Windom. Wingtar's plan contemplated financing the merger by cash contributions by both the
investors and the FSLIC. The plan dso called for use of the purchase method of accounting and recording
supervisory goodwill as an intangible asset which initialy was to amortized over a period of 40 years (later
changed to 35 years). After negotiating the terms with Wingtar Corporation and its investors, the FSLIC
recommended to the Bank Board that it approve the merger plan. The Bank Board gpproved the merger
agan subject to Wingtar providing an opinion letter from its independent accountants justifying the use of the
purchase method of accounting and detailing the resulting supervisory goodwill. As a part of the transaction,
FSLIC dgned an Assstance Agreement with Winstar Corporation and the Bank Board issued a forbearance
letter. The forbearance letter Stated that intangible assets resulting from use of the purchase method of
accounting "may be amortized . . . over aperiod not to exceed 35 years by the Sraight-line method.” By the
government's estimates, the Wingtar-Windom merger saved the government $7 million over what liquidation
of Windom would have cost.

C. In spite of these and smilar actions taken by the Bank Board and the FSLIC, thrifts continued to fail and
the public confidence in the thrift industry continued to erode during the late 1980s. In response to this crisis
in the savings and loan industry, Congressin 1989 passed FIRREA. FIRREA substantialy modified the
overdl thrift regulatory scheme. As pertinent here, it (1) abolished the FSLIC and transferred its functions to
other agencies, (2) created anew thrift deposit insurance fund under the Federal Deposit Insurance
Corporation (FDIC); (3) diminated the Bank Board and replaced it with the Office of Thrift Supervison
(AOTYS), an office within the Department of Treasury, and made the OTS Director responsible for the
regulation of dl federdly insured savings associations and the chartering of federd thrifts, and (4) established
the Resolution Trust Corporation (RTC), which was charged with closing certain thrifts. See 12 U.S.C. 88
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1437 note, 14413, 1821.

Among the legidative reforms of FIRREA was the requirement that the OTS "prescribe and maintain
uniformly applicable capita sandards for savings associations.” 12 U.S.C. § 1464(t)(2)(a). In addition,
Congress expressly restricted the continued use of supervisory goodwill to satisfy regulatory capital
requirements.

FIRREA required federdly insured thrifts to satisfy three new minimum capitd Sandards: "tangible’ capitd,
"core" capital, and "risk-based" capitd. 12 U.S.C. § 1464(t). Under FIRREA supervisory goodwill could not
be included a dl in stisfying minimum tangible capital. The amount of supervisory goodwill that could be
included in satisfying "core" capital decreased each year after FIRREA's enactment and was entirely phased
out on December 31, 1994. Findly, thrifts were required to maintain "risk-based" capitd in an amount
substantialy comparable to that required by the Comptroller of the Currency for nationd banks. 12 U.S.C. 8§
1464(t)(2)(C). Although supervisory goodwill could be used for this purpose, FIRREA limited its
amortization to a period of no more than 20 years. 12 U.S.C. § 1464(t)(9)(B).

FIRREA did not specifically cover capitd credits or otherwise exclude FSLIC cash contributions from
capitd for purposes of determining compliance with any of the minimum capital requirements. The OTS,
however, equated capital credits with "qualifying supervisory goodwill" within the meaning of the statute and
promulgated a regulation that treated capita credits in the same manner as supervisory goodwill. 12 CF.R. 8§
567.1(w).

Asaresult of FIRREA and the OTS regulation, many thrifts that were previoudy in full compliance with the
regulaions on capitd requirements failed to satisfy the new capital standards and immediately became subject
to seizure. Glendde initidly remained in compliance with the three new capitd sandards of FIRREA even
though it was required to exclude dl the unamortized supervisory goodwill that resulted from its merger with
Broward for purposes of caculating its tangible capita and was required to accel erate the amortization of
supervisory goodwill in caculating its required core and risk-based capita requirements. However, Glendde
had to implement costly new measures to compensate for the excluson of much of its supervisory goodwill
from regulatory capita. Later, in March 1992, Glendae fell out of compliance with the risk-based capitd
standard.

After FIRREA, Statesman immediately fell below the three new capita standards established by the Act. As
aresult, the OTS gppointed the RTC as receiver for Statesman in July of 1990. Wingar dso fdl into
noncompliance as soon as the FIRREA capita requirements became effective. Wingtar was placed in
recaivership by the OTSin May of 1990.

D. The plantiffsfiled suit in the Court of Federd Clams aleging that under FIRREA the precluson or limited
avalability to them of supervisory goodwill (and capitd creditsin the case of Statesman) for satisfying
regulatory capita condtituted a breach of contract or, in the dternative, ataking of their contract rights
without compensation in violation of the Fifth Amendment. The plaintiffs clamed that the government was
contractualy obligated to recognize supervisory goodwill generated by the mergers (and capita credits) as an
intangible capita asset for purposes of their compliance with minimum regulatory capitd sandards. The
plaintiffs also clamed that they were entitled to amortize that supervisory goodwill for the agreed periods
established at the time of their acquisitions of falling thrifts. Under their contract dlaims, plaintiffs asserted that
FIRREA, and the regulations thereunder, as gpplied to them, breached those contract obligations. All of the
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plantiffs filed summary judgment motions on the issue of liability.

The government defended on the grounds that there were no contractud rights as aleged and that in any
event the aleged agreements were subject to statutory and regulatory changes. Relying principaly on Bowen
v. Public Agencies Opposed to Social Security Entrapment (POSSE), 477 U.S. 41 (1986), the government
argued that the thrifts impermissibly sought to enjoin Congress power to legidate and the agencies power to
regulate. The government further argued that the sovereign acts doctrine, as stated in Horowitz v. United
States, 267 U.S. 458, 461 (1925), precluded recovery for any contractua rights breached by FIRREA.

The Court of Federd Claims granted summary judgment to the plaintiffs on the issue of liability under the
contract clams and did not reach the congtitutiond takings clams. The court found that binding contracts
were made between plaintiffs and the FSLIC in each of the three merger transactions. It held that these
contracts were breached when the regulatory capita requirements of FIRREA, and the regulations, were
applied to plaintiffs. The Court of Federal Claims digtinguished POSSE on the grounds that the case did not
involve bargained for contract rights but rather involved an entitlement program. The court aso distinguished
POSSE because the rdlief sought was an injunction to prevent the government from acting in its sovereign
capacity, whereas plaintiffs only clamed damages for breach of their contracts. Findly, the Court of Federd
Clams found that FIRREA, in specificaly limiting the use of supervisory goodwill that had previoudy been
contractualy authorized, was not a sovereign act but rather was aimed directly at thrifts with contracts like
those of the plaintiffs. Thus, the court concluded that the government could not rely on the sovereign acts
doctrine to shidd it from lighility.

We review the Court of Federa Clams grant of summary judgment under ade novo standard of review,
with judtifigble factua inferences being drawn in favor of the party opposing summary judgment. Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). On gpped both parties ask for entry of judgment in their
favor based on the uncontested facts of record.

A. The Court of Federd Clamsfound that al the thrifts had contracts with the government that contained
terms alowing the use of supervisory goodwill (and in Statesman's case, capitd credits) to satisfy a portion of
their regulatory capitd requirements and that this intangible asset could be amortized over extended periods
of time. In the Glendale and Statesman cases, the court determined there were express contracts with these
terms, and in Wingar's case, that there was an implied-in-fact contract with these terms. The government
initially contends that no such contractua terms existed.

Contract congtruction is a question of law that we review de novo. Hughes Communications Gaaxy, Inc. v.
United States, 998 F.2d 953, 957 (Fed. Cir. 1993). A principa objective in deciding what contractual
language means isto discern the parties intent at the time the contract was signed. Arizonav. United States,
575 F.2d 855, 863 (Ct. Cl. 1978).

1. We agree with the Court of Federd Claims that the government had an express contractua obligation to
permit Glendae to count the supervisory goodwill generated as aresult of its merger with Broward asa
capital asset for regulatory capitd purposes. Smilarly, asthe trid court determined, under this agreement
Glendde was entitled to amortize the mgjor portion of that goodwill on astraight line basis for a period of 40
years, and the balance for 12 years.
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The government contends that the FSLIC's SAA with Glendde is the only document evidencing Glendae's
contract with the FSLIC and that it contains no promise relating to goodwill or its amortization. As noted by
the Court of Federd Claims, however, Glendal€'s contract was not limited to the SAA itsdlf, but dso
included the contemporaneous resolutions and lettersissued by the FSLIC and the Bank Board. The SAA's
integration clause provided:

This Agreement, together with an interpretation thereof or understanding agreed to in writing by the parties,
congtitutes the entire agreement between the parties thereto and supersedes al prior agreements and
understandings of the parties in connection herewith, excepting only the Agreement of Merger and any
resolutions or |etters issued contemporaneoudly herewith by the [Bank Board] or the FSLIC, provided,
however, that in the event of any conflict, variance, or inconsstency between this Agreement and the
Agreement of Merger, the provisons of this Agreement shdl govern and be binding on dl partiesinsofar as
the rights, privileges, duties, obligations, and ligbilities of the FSLIC are concerned.

(Emphasis added.)

One of these contemporaneous documents, which was relied on by the Court of Federal Claims, was Bank
Board Resolution 81-710. The FSLIC needed the Bank Board' s gpproval before it could enter into the
SAA with Glendale and gpprove the merger. The FSLIC and Glendae had negotiated the terms of the
Broward merger, including Glenda€'s proposed use of supervisory goodwill and Glendal€ s obligation to
absorb Broward' s deposit ligbilities. After negotiating terms satisfactory to both parties, the FSLIC
recommended to the Bank Board that it gpprove the merger and authorize the FSLIC to execute the SAA
with Glenddle.

Resolution 81-710 provided the Bank Board's gpproval, with certain conditions that Glendale was required
to satisfy to the Bank Board' s satisfaction, including the following:

Not later than sixty days following the effective date of the merger, Glendae shdl furnish an opinion from its
independent accountant, satisfactory to the Supervisory Agent, which (a) indicates the judtification under
generdly accepted accounting principles for the use of the purchase method of accounting for its merger with
Broward, (b) specificaly describes, as of the Effective Date, any goodwill or discount of assets arising from
the merger to be recorded on Glenda €'s books, and (€) substantiates the reasonableness of amounts
attributed to goodwill and the discount of assets and the resulting amortization periods and methods. . . .

The Resolution continued:

Glendde shal submit a stipulation that any goodwill arising from this transaction shdl be determined and
amortized in accordance with [Bank Board] Memorandum R-31b.. . . .

Memorandum R-31b (1981) was the Bank Board's "guiddlines’ on how an acquiring thrift could count the
excess of the acquired thrift's purchase price over the acquired thrift's fair market vaue as an intangible asset
under the purchase method of accounting. 4

Thus, in Resolution 81-710, the Bank Board clearly evidenced its gpprova of the terms of the merger,

including the terms that the purchase method of accounting would be employed in accounting for the merger,
that goodwill arising from the merger would be recorded on Glendd€'s books, and that such goodwill would
be amortized for reasonable periods under reasonable methods, provided these accounting treatments were
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justified to the satisfaction of the Bank Board's supervisory agent. In this connection, the Court of Federd
Claims observed:

It isdso uncontroverted that the government manifested its approva of the terms set forth in the opinion letter
prior to the effective date of the Supervisory Action Agreement. In aletter from H. Brent Beedey,
then-Director of FSLIC, to [Bank Board] dated November 19, 1981, FSLIC recommended the use of the
purchase method of accounting for the merger. Beedey explicitly referred to a Peet, Marwick, Mitchell &

Co. opinion letter dated November 10, 1981 setting forth the specific amount of supervisory goodwill
projected to be amortized pursuant to the merger, assuming the use of the purchase method of accounting.

26 Cl. Ct. at 910.

After the merger, Glendae submitted the required letter from its independent accountants to the Bank
Board's supervisory agent. The letter confirmed as of the date of closing the amount of goodwill resulting
from the merger under the purchase method of accounting and reiterated the amortization periods and the
amounts of goodwill to be amortized under each period.

Pursuant to the provisons of the Agreement of Merger between [Glenda€] and Broward dated November
20, 1981 and the Supervisory Action Agreement between [Glenda €] and the Federd Savings and Loan
Insurance Corporation (FSLIC) dated November 20, 1981, upon the effective date of November 20, 1981,
[Glendale] accounted for the acquisition using the " Purchase Method" of accounting. . . .

... $18,000,000 of the resultant goodwill is associated with the savings deposit base and will be amortized
on adraight line bass over 12 years, the estimated life of the savings deposit base. The remaining goodwill of
$716,666,000 will be amortized on astraight line basis over 40 years as [Glendal €] bdieves that the
remaining goodwill has an indefinite life Snceit is related to expanson of operations into an entirely new
market area.

The letter further opined that the accounting and methodology for cal culating supervisory goodwill werein
accordance with generally accepted accounting principles. Glendde satisfied the conditions for merger
gpproval set out in Resolution 81-710 by submitting both the independent accountants opinion and the
dtipulation that the accounting was in accordance with Memorandum R-31b. Moreover, there is no dispute
that these submissions were satisfactory to the Bank Board's supervisory agent as required by that
Resolution.

We conclude based on dl of the contemporaneous documents, which under the integration clause of the
SAA collectively condtituted the "Agreement” of the parties, that the Bank Board and the FSLIC were
contractualy bound to recognize the supervisory goodwill and the amortization periods reflected in the
gpproved accountants letter. It is clear from the documents that this was the intent of the parties. Glendde
consummated its merger with Broward on this understanding and in doing so saved the government hundreds
of millions of dollars

Our conclusion is supported by other evidence and by the circumstances surrounding the transaction. If the
parties did not intend to use supervisory goodwill for regulatory capita purposes there would smply be no
reason for the extensive negotiations and the conditions regarding its use. It is not disputed that if supervisory
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goodwill had not been available for purposes of meeting regulatory capita requirements, the merged thrift
would have been subject to regulatory noncompliance and pendties from the moment of its cregtion 5
Moreover, the recitas of the SAA date that "Glenda e proposes to enter into an agreement of merger with
[Broward]" and that Broward "isin danger of default and that the nature and/or amount of such assstance
would be less than the losses FSLIC would sugtain upon the liquidation of [Broward]." Without the use of
supervisory goodwill, the merged thrifts would have been in afailing position resulting in the losses the FSLIC
sought to avoid. Findly, it is gppropriate to observe that no hedthy thrift would consummate a transaction
that immediately put it in regulatory noncompliance.

We congder the government's argument that the Bank Board Resolution was merely a statement of
"then-current prosecutorid and regulatory policy” to be of little Sgnificance. Once specific terms asto the
amount of supervisory goodwill and its amortization periods under that regulatory policy were incorporated in
anegotiated arm's length contract, both parties were bound to them. While it is true as the government argues
that a statement of policy, for instance as set forth in Memorandum R-31b, could be changed (which it later
was), the contract could not be changed except by mutual consent.

The government makes two additiond arguments why the Court of Federd Claims interpretation was wrong.
Fird it contends that the SAA expired by its termsin November 1991, prior to the aleged breach. We view
the expiration provison as only relating to executory provisons set out in the SAA, which obligated the
FSLIC to make certain payments to the merged thrift for alimited period of time. This provison of the SAA
in any event does not negate other obligations under the merger plan, including the specific time periods for
amortization of goodwill.

The government's second argument is based on the clause contained in the SAA, which provides that:
"Nothing in this Agreement shdl reguire any unlawful action or inaction by ether of the parties hereto.” The
government contends this clause contemplates possble future changes in the law. The proper reading of this
clause, however, isthat neither party is required to act to the extent that some portion of the contract
inadvertently violated the law as it existed at the time the contract was entered into. In any case, the clause
clearly is not an escape hatch that alows the federd government to avoid performance of its contractua
obligations without pendty by passng alaw prohibiting its own performance.

2. The Statesman transaction involved the acquigition by merger of four failing thrifts, and thus the
accompanying documentation was more complex than that in the Glendale transaction. The Court of Federd
Claims determined an express contract existed between the plaintiffs and the government which permitted the
use of supervisory goodwill and capita credits in meeting regulatory capitd levels, and which established the
amortization period for such goodwill. We agree.

In connection with the acquigtion of the four thrifts, Statesman 9gned an Assstance Agreement with the
FSLIC. The Assistance Agreement contained express terms that alowed capita credits to be used to satisfy
regulatory capitd. Not surprisingly, the Court of Federal Claims stated that "the government readily concedes
that an express contract existed, at least in regard to the $26 million capita credit extended by the
government to Statesman.” 26 Cl. Ct. a 912. A smilar concession has been made by the government in its
gpped brief, which sates:

The terms of the Assstance Agreement provided that $26 million of that amount (the "capitd credit”)
congtituted RAP goodwill to be credited to Statesman's regulatory capitd.
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Thus, dthough the government maintains these terms were not insulated againgt changesin the law, there can
be no doubt that contractual promises regarding capita credits were made.

The Statesman documents regarding the treatment of supervisory goodwill are, in substance, the same as
those in the Glendd e transaction. The Assistance Agreement contained an integration clause that
incorporated contemporaneous resolutions of the Bank Board. The Bank Board's Resolution 88-169
approved the Statesman merger plan and authorized the FSLIC to enter into the Assistance Agreement. In
contrast to the Glendale resol ution, however, Resolution No. 88-169 expresdy approved and described the
accounting treatments to be used in the Statesman merger transaction, as follows.

[T]he Acquisition and the Mergers shdl be accounted for, and [ Statesman] shall report to the Bank Board
and the FSLIC, in accordance with generally accepted accounting principles prevailing in the savings and loan
industry, as accepted, modified, clarified, or interpreted by gpplicable regulations of the Bank Board and the
FSLIC, except to the extent of the following departures from generally accepted accounting principles:

(& Twenty-one million dollars of the initid contribution by the [FSLIC] to [Statesman], and five million
dollars of the principa amount of the Subordinated Debenture issued to the FSLIC, pursuant to 8 6 of the
Assigtance Agreement, shdl be credited to the regulatory capital account of [Statesman]; and

(b) The vaue of any unidentifiable intangible assets resulting from accounting for the Acquisition and the
Mergers in accordance with the purchase method of accounting may be amortized by [Statesman] over a
period not in excess of twenty-five (25) years by the straight line method . . . .

As dated in the government's gpped brief:

The Bank Board resolution aso permitted use of the purchase method of accounting for the acquisitions.
Thus, Statesman was alowed to amortize $25.8 million more in supervisory goodwill for 25 years.

Asit did in the Glendde transaction, the Bank Board reserved its gpprova of this accounting trestment until
Statesman furnished within ninety days, "an andys's accompanied by a concurring opinion from its
independent certified public accountants' which

shdl (a) specificdly describe, as of the Effective Date, any intangible assets, including goodwill and the
discount and premiums arising from the Acquisition and the Mergers, to be recorded on New Federd's
books, and (b) substantiate the reasonableness and conformity with regulatory requirements of the amounts
attributed to intangible assets, including goodwill and the discount and premiums, and the related amortization
periods and methods. . . .

The government concedes that this condition was met to the Board's satisfaction.

We conclude that the government was contractualy obligated to recognize the capitd credits and the
supervisory goodwill generated by the merger as part of the Statesman's regulatory capitd requirement and to
permit such goodwill to be amortized on a straight line basis over 25 years.

3. The Court of Federal Claims concluded that Wingtar had an implied- in-fact contract that obligated the
government to dlow Wingar to treat supervisory goodwill as a capita asset for regulatory capital purposesto
be amortized over a 35 year period. Because we are satisfied that an express agreement existed between the
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FSLIC and Wingar, on the same terms found by the Court of Federa Claims, we do not reach the question
of whether there could also be an implied-in-fact contract.

In July 1984 Wingar entered into an Assstance Agreement with the FSLIC. The Assstance Agreement
dated that "the purpose of this Agreement [ig] to provide a means by which the falure of [Windom] may be
prevented, the savers and other creditors of [Windom] may be protected againgt losses.. . ., [United] and
Wingar may receive the benefits and assume the risks contracted for, and expensesto [the FSLIC] may be
reduced." While this purpose recognized there was amutua exchange of benefits and risks in the agreement,
Wingar's Assstance Agreement, like Glendale's SAA, did not directly cover the trestment of supervisory
goodwill. Again, however, this Assstance Agreement contained an integration clause which made "the
Merger Agreement and any resolutions or letters issued contemporaneoudy with [the Assistance
Agreement]" part of the contract between the parties.

Among the documents evidencing the government's contractua obligetion is aforbearance |etter of the Bank
Board issued in duly of 1984 to the Wingar investors. The forbearance letter in the first paragraph sates the
purpose is to "confirm the understanding thet,” after which it proceeds to enumerate severa terms of the
Wingtar transaction. Paragraph 2 of those terms provides.

For purposes of reporting to the Board, the vaue of any intangible assats resulting from accounting for the
merger in accordance with the purchase method may be amortized by [Wingtar] over aperiod not to exceed
35 years by the straight-line method . . . .

The other documentation in the Wingar transaction is substantialy identicd to that in the Glendde transaction
with respect to accounting trestment for the merger. For example, there is a contemporaneous Bank Board
resolution, Resolution 84-363, approving the Wingtar merger and giving the FSLIC the authority to proceed.
That resolution required Wingar to provide an opinion "from its independent public accountants, satisfactory
to the Supervisory Agent and to the Office of Examinations and Supervison” describing the use of goodwill
and subgtantiating its reasonableness and conformity with regulatory requirements. It is not contested that
Wingar satisfied the conditions in Resolution 84-363 to the Bank Board's satisfaction.

We conclude that the documentation in the Wingtar transaction establishes an express agreement alowing
Wingar to proceed with the merger plan gpproved by the Bank Board, including the recording of supervisory
goodwill as a capita asset for regulatory capital purposes to be amortized over 35 years. Other
circumstances, such as those discussed above in connection with the Glenda e transaction, are congstent with
this conclusion and demondrate that it was the intention of the parties to be bound by the accounting
treatment for goodwill arising in the merger. Likewise, we find the government's arguments regarding the
expiraion of the Assstance Agreement and the Agreement's "unlawful action” provision unpersuasive for the
same reasons as in the Glendd e transaction.

Finaly, the government argues the Net Worth Maintenance Stipulation signed by Wingar required Windar to
abide by any changesin the law regarding regulatory capitdl. We agree to the extent the Stipulation requires
Wingar to maintain its capita at levels set by the bank regulators. Wingar, like other thrifts, was bound to
keep in compliance with banking regulations and laws regarding capita levels except to the extent the Bank
Board expresdy agreed to forbear from enforcing its regulations againg it. This sipulation by Wingar to
maintain its regulatory net worth at whatever level the regulators set does not, however, eclipse the
government's own promise that Wingtar could count supervisory goodwill in meeting the regulatory
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requirements with which it had promised to comply.

B. There can be little question that the gpplication of FIRREA and the regulations thereunder to deny or
regtrict plaintiffs contractua rights to use supervisory goodwill with the associated amortization periods, and
for Statesman's capita credits, in partid satisfaction of their capital requirements was a breach of the FSLIC's
and the Bank Board's agreements with them. FIRREA greetly reduced the amount of supervisory goodwill
that could be used to meet regulatory capital requirements. See 12 U.S.C. 8§ 1464(t). The OTS by regulation
treated capitd creditsin the same manner as supervisory goodwill, see 12 C.F.R. § 567.1(w), thereby
restricting the use of such credits for regulatory capita purposes. 6

Failure to perform a contractual duty when it is dueis a breach of the contract. Restatement (Second) of
Contracts § 235(2) (1981). The three plaintiff thrifts negotiated contracts with the bank regulatory agencies
that dlowed them to include supervisory goodwill (and capitd credits) as assets for regulatory capital
purposes and to amortize that supervisory goodwill over extended periods of time. When the plaintiffs
satisfied the conditions impaosed on them by the contracts, the government's contractua obligations became
effective and required it to recognize and accept the purchase method of accounting for the mergers and the
use of supervisory goodwill and capitd credits as capita assets for regulatory capital requirements.

After FIRREA and its implementing regulations, the bank regulatory agencies limited these assets as
acceptable regulatory capitd and limited the amortization periods. As aresult, Wingar and Statesman were
immediately thrown into noncompliance with the new regulatory capita requirements and were seized by
federd regulators within gpproximately sx months. Glendde survived the new capita standards but at
considerable detriment. We conclude the government failed to perform its contractua obligations under
plaintiffs contracts.

C. The government makes two additiona arguments why the thrifts dlaims must fail. It contends (1) thet the
contracts faled to secure unmistakably the government's contractud obligations in the face of legiddive
change (the "unmistakability doctring") and (2) that the government's contractua obligations were relieved by
the enactment of "public and generd” legidation by the Congress (the "sovereign acts doctrine'). The Court of
Federd Clams analyzed each of these arguments extensively in its opinions and found neither to be
persuasive. We agree with, and adopt, the substance of these andlyses. See Windar |, 21 Cl. Ct. at 115- 17;
Windar 11, 25 Cl. Ct. at 544-53; Statesman, 26 Cl. Ct. at 916-24.

1. The government contends that interpreting the contracts at issue as guaranteeing certain accounting
trestments in spite of Congress enactment of FIRREA is aredriction on the government's power to legidate.
The Supreme Court's decison in POSSE, 477 U.S. at 52, is cited for the propodtion that in interpreting
contracts to which the government is a party, the contract should not be construed as waiving the
government's power to legidate unlessit says 0 in unmistakable terms. In POSSE the Court, quoting
Merrion v. Jcarilla Apache Tribe, 455 U.S. 130, 147-48 (1982), stated:

[W]e have emphasized that "[w]ithout regard to its source, sovereign power, even when unexercised, isan
enduring presence that governs al contracts subject to the sovereign's jurisdiction, and will remain intact
unless surrendered in unmistakable terms.” Therefore, contractud arrangements, including those to which a
sovereign itsdf is party, "remain subject to subsequent legidation” by the sovereign.

POSSE, 477 U.S. at 52 (citations omitted). In its briefs on appea and in the proceedings below, the
government aso relied heavily on the opinion of the Didrict of Columbia Circuit in Transohio Sav. Bank v.
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Director, Office of Thrift Supervison, 967 F.2d 598 (D.C. Cir. 1992). (As explained below, Transohio was
modified by the Didtrict of Columbia Circuit after the in banc arguments in the instant cases.) Because none of
the thrifts can point to express language in their contracts preserving their contractud rights in the face of
legidative change, the government concludes that the contracts must yield to the later enacted FIRREA

capita requirements.

The Court of Federd Clamsinitsfirst Wingar opinion, 21 Cl. Ct. at 115, viewed POSSE as being
ingpposite because the government "mischaracterize[ 9| the plaintiffs clam as one which improperly seeksto
bind the government's power to regulate.” Rather, the court noted that plaintiffs sought only money damages,
which did not implicate the government's power to regulate. Theregfter, in its Wingar 11 opinion consdering
the government's motion for clarification, the Court of Federal Claims held that POSSE did not preclude
finding abinding contract that had been breached by the government, explaining its holding as follows:

Contrary to the assertions of the government, the Court's holding in POSSE in no way precludes this court
from finding the existence of a contract between the government and plaintiffs. Asis evident from its opinion,
the Court in POSSE recognized that the government has the power to enter into contracts which confer
vested rights - rights which the government has a duty to honor. See Perry v. United States, 294 U.S. 330,
351 (1935) ("To say that the Congress may withdraw or ignore [its] pledge, isto assume that the
Condtitution contemplates a vain promise, a pledge having no other sanction than the pleasure and
convenience of the pledgor. This Court has given no sanction to such a conception of the obligations of our
Government."); Lynch v. United States, 292 U.S. 571, 580 (1934) ("Congress was free to reduce gratuities
deemed excessive. But Congress was without power to reduce expenditures by abrogating contractua
obligations of the United States. To abrogate contracts, in the attempt to lessen government expenditure,
would be not the practice of economy, but an act of repudiation.”).

In POSSE, however, unlike the case here, no such vested rights were created as the basic eements of
contract formation were absent. In contracts involving the government, as with al contractud relationships,
rights vest and contract terms become binding when, after arms length negotiation, al parties to the contract
agree to exchange redl obligationsfor red benefits. In POSSE, the Court determined that such vested
contract rights did not exist. POSSE, 477 U.S. a 52, 54-55. Although the Court did not explicitly so date,
the facts of POSSE make it clear that the provisons of the origina Socia Security Act were not promulgated
after negotiation, arms length or otherwise, between Congress and the plaintiffs who filed suit. Asisthe case
with dl legidation, the only "negotiations’ or bargaining involved in the enactment of the origina Socia
Security Act and its amendments took place in the hdls of Congress. The "rights’ at issuein POSSE, then,
were solely government-created. They were redlly policy decisons made by the democratic political process.
There was no legd consderation for the creation of these "rights.” At any time, the government could revoke
them without legal consequence because the plaintiffs had not bargained for their crestion.

25 Cl. Ct. at 545-46 (footnotes omitted) (emphasisin origind). The Court of Federal Claims returned to the
government's unmistakability argument again in its opinion in the Statesman case. By thistime the Didrict of
Columbia Circuit had issued its opinion in Transohio, which the government argued supported the
unmistakability argument it had made in Windar.

In Transohio, the plaintiff was a hedthy thrift that merged with afailing one upon Sgning an Assstance
Agreement with the FSLIC. After FIRREA was enacted, Transohio sought a preliminary injunction to enjoin
the government from gpplying FIRREA's provisons againg the use of supervisory goodwill as regulatory
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capital. It argued that FIRREA would breach the government's Assistance Agreement and that there would
be ataking of Transohio's property under the Fifth Amendment.

The D.C. Circuit affirmed the district court's denid of the injunction because Transohio was unlikely to
succeed on the merits. Transohio, 967 F.2d at 601. While noting the district court had no jurisdiction over
the breach of contract clams, the D.C. Circuit analyzed whether Transohio had any contractud property
rights that were protected under the due process clause of the Fifth Amendment. 1d. at 617. The court
agreed there was a contract right for the treatment of goodwill, id. at 618 ("We think the documents strongly
suggest that, in addition to money, the agencies gave Transohio some ability to count as regulatory capitd the
intangible assets created by its mergers.™), but concluded that the unmistakability doctrine precluded an
interpretation of the contract that would guarantee such trestment againgt legidative change. Id. at 620.
Because the thrift's contract and taking claims were both dependent on the existence of a binding contract,
the court stated there was no need to remand the case to consider the thrift's monetary claimsin the Court of
Federd Claims. Id. at 614.

The government argued to the Court of Federd Claims that Transohio was persuasive precedent against
interpreting the thrift agreements as alowing recovery for contractua breach in the face of legidative change.
The Court of Federal Claims was unpersuaded and criticized the Transohio court's use of the unmistakability
doctrine as one of contract interpretation rather than one of contract creation.

The purpose animating the unmistakability doctrine makesit clear that the doctrine controls how contractud
rights with the government are created, i.e., whether the government has agreed in unmistakable termsto be
contractualy bound. The doctrine never has been understood as controlling, as the government has dleged in
the Windar-related cases, the effect of the government's breach of a contract. See United States Trust Co. v.
New Jersey, [431 U.S. 1, 23 (1977)] ("Th[e] [unmistakability] doctrine requires a determination of the
State's power to cregte irrevocable contract rights in the first place, rather than an inquiry into the purpose or
reasonableness of the subsequent impairment.”). The doctrine solely goes to whether a party possesses
contractud rights which are binding and for which damages may be given.

Thus, in Windar and the ingtant cases, there has been little serious dispute that the government granted the
acquiring thrifts, in the clearest possible terms, the right to certain types of regulatory capitd trestment.
Likewise, the acquiring thrifts have never contended in this court that the government is bound to specificaly
perform on this obligation. Rather, the dispute has primarily raged over the question of breach. Namely,
whether the government must pay damages or provide retitution for its breach, or whether it is excused from
such damages by an interpretation of POSSE or the sovereign acts doctrine. The historical understanding of
the unmistakability doctrine is not applicable to thisissue.

26 Cl. Ct. at 920.

We agree with the Court of Federal Clams view on the unmistakability doctrine. The terms of a government
contract, like any other contract, do not change with the enactment of subsequent legidation absent a specific
contractua provision providing for such a change. Further, we conclude the Court of Federa Claims
properly rejected the government's argument based on POSSE that its sovereign power to legidateis at issue
here. Asthe Court of Federal Claims observed:

Itiscritica tothiscase. . . that plaintiffs are not claiming that the government contractualy bound Congress
not to change its regulations. Rather, plaintiffs clam that in their particular transaction with the government, it
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was agreed that they would be permitted to treat supervisory goodwill in aparticular way for afixed number
of years. Thus, while Congress power to regulate is not impaired, the government may be compelled to pay
for the results of its actions, especidly when in so doing the government actudly is paying because it received
a benefit.

Winder I, 21 Cl. Ct. at 116.

The thrifts did not ask for, and the Court of Federa Claims could not provide, injunctive rdlief that would
have enjoined the thrift regulators from gpplying the FIRREA requirements to the thrifts. See Kanemoto v.
United States Dep't of Justice, 41 F.3d 641, 644 (Fed. Cir. 1994). Rather the thrifts sought money damages
for breach of contract by the government. Money damages, in contrast to injunctive relief, presents little
threat to the government's sovereign powers, other than the obvious financid incentive to honor its contracts.
The Supreme Court's decison in POSSE is predicated on the need to protect the sovereign's legidative
power and that concern is inapplicable where money damages done are at issue. Hughes Communications,
998 F.2d at 958 (distinguishing POSSE and other unmistakability cases as cases seeking to enjoin the
sovereign power to legidate from casesin the Court of Federd Claims where the plaintiff seeks only money
damages). In sum, Congress was adways free to deem supervisory goodwill abad ideaand legidate it out of
exigence. Where that legidation breached the government's prior contractua obligations regarding the
trestment of supervisory goodwill, however, the government remains liable in money damages for the breach.

Sgnificantly, after the Windar and Statesman cases were argued to this court stting in banc, the D.C. Circuit
in alater proceeding in the Transohio case reconsidered its earlier position. See Transcapita Fin. Corp. v.
Director, Office of Thrift Supervision, No. 93-5260 (D.C. Cir. Jan. 27, 1995). The court recognized that its
prior decison concerned only the denid of injunctive relief, and stated that its "andys's has no bearing one
way or the other on the merits of [ Transohio's| claim for compensationin the Federal Court of Claims[sic].”
Sip op. a 4 (emphadsin the origind). Thus the Transohio decision, as modified, complements our decison.
In Transohio, the thrift sought to enjoin the government on the basis of its contractud rights and the court
ruled it could not do so. In the present case, the thrifts seek only money damages with no request to enjoin
the government. Accordingly, the sovereign's power to legidate is not here at issue, only money damages
because the FIRREA legidation has breached the contracts.

We are als0 persuaded, as the Court of Federd Claims held, that the Bank Board and the FSLIC, asthe
principd regulators of the thrift industry, were fully empowered to enter into the contracts at issue here. Snce
its inception, the FSLIC has had the power "[t]o make contracts.” 12 U.S.C. § 1725(c)(3) (repedled). The
FSLIC and its supervisory agency, the Bank Board, have had the authority both to extend assistance to
acquirers of insolvent FSLIC-insured thrifts, 12 U.S.C. § 1729(f)(2)(A) (repedled), and to set minimum
capital limits on a case-by-case basis, 12 U.S.C. § 1730(t)(2) (repealed). Although the FSLIC's authority to
provide ass stance could not exceed the cost of liquidating the thrift, in each of the transactions on gpped the
government was saving millions of dollars over the cogt of liquidation.

2. Findly, the government argues that FIRREA was a public and general sovereign act and that the
government's contractua performance is excused when it is precluded by such an act. Citing the leading case
on the sovereign acts doctrine, Horowitz v. United States, 267 U.S. 458, 461 (1925), the government
contends that FIRREA was a public and general act that excused its contractua performance. We agree,
however, with the Court of Federa Claimsthat the relevant sections of FIRREA are not public and generd
sovereign acts. Therefore, the sovereign acts doctrine does not apply.
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"[T]he United States when sued as a contractor cannot be held liable for an obstruction to the performance of
the particular contract resulting from its public and generd acts as a sovereign.” Horowitz, 267 U.S. at 461
(citations omitted). The sovereign acts doctrineis a part of every contract with the government, whether the
contract explicitly providesfor it or not. Hughes Communications, 998 F.2d at 958. Horowitz makes clear
that the sovereign acts doctrine isintended to leve the playing field between the government and its
contractors. "In this court the United States appear Smply as contractors; and they are to be held liable only
within the same limits that any other defendant would be in any other court. Though their sovereign acts
performed for the genera good may work injury to some private contractors, such parties gain nothing by
having the United States as their defendants” Horowitz, 267 U.S. at 461 (quoting Jonesv. United States, 1
Ct. Cl. 383, 384 (1865)).

Not every governmentd action, however, qudifies as a sovereign act within the meaning of the doctrine. Only
those "public and generd acts as a sovereign” qualify. While presumably al government action is enacted for
the good of the public, government action whose principd effect is to abrogate specific contractud rights
does not immunize the government from contractua liability under the doctrine. Everett Plywood Corp. v.
United States, 651 F.2d 723, 731-32 (Ct. Cl. 1981); Sun Oil Co. v. United States, 572 F.2d 786, 817 (Ct.
Cl. 1978). As noted by the Court of Federd Claimsin its Wingtar 11 decison:

[W]here the government abrogates through a limited and focused action specific government obligationsto a
particular class of individuas or entities it has contracted with, the government is not afforded immunity. In
these ingtances, the government acts not in its capacity as sovereign, but in its capacity as contractor.

25 Cl. Ct. a 551 (citations omitted).
The Court of Federd Claims determined with respect to the Wingtar transaction:

The pertinent sections of FIRREA at issue here, 12 U.S.C. 8§ 8 1464(t)(3)(A) and (9)(B), preclude the
goplication of the sovereign acts doctrine. Their very purpose was to take away plaintiffs rightsto use
supervisory goodwill because the Congress fdt its use was no longer good policy. Courts assessing sovereign
act clams have not granted immunity where the sole purpose of the government action isto reverse an earlier
policy decison later deemed unwise.

Id. at 552 (citations and footnotes omitted). The government argues the Court of Federd Clamserred in
concluding that the pertinent FIRREA sections were directed only at thrifts with agreements with the FSLIC.
Inits brief, the government contends "[tjhe FIRREA goodwill restrictions gpply to dl thrifts, whether they
previousy had goodwill creasted or may undertake transactions that create goodwill in the future, and whether
or not they had contracts assertedly freezing the prior regulatory trestment of goodwill." (Emphassin
origind.)

The relevant provisions of FIRREA are 12 U.S.C. 88 1464(t)(3)(A) and 1464(t)(9)(A)-(C). Section
1464(1)(9)(A) defines "core capita” as that "defined by the Comptroller of the Currency for national banks,
less any unidentifigble intangible assets. . . ." Goodwill is one form of an "unidentifigble intangible asset." An
exception to the rule againg intangible assets being includable in core capitd is set forth in the trangtion rule at
8§ 1464(1)(3)(A). That section provides "[n]otwithstanding paragraph 9(A), an igible savings association
may include qudifying supervisory goodwill in calculating core capitd.” 12 U.S.C. § 1464(t)(3)(A). The
section then provides atable that limits the amount of quaifying supervisory goodwill until it is totaly phased
out in 1995. Section 1464(t)(9)(C) provides the definition of "tangible’ capital, which excludes dl intangible
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assats, induding supervisory goodwill. Section 1464(t)(9)(B) defines "quadifying supervisory goodwill” as
supervisory goodwill existing on April 12, 1989 and limits the amortization period of quaifying supervisory
goodwill to the shorter of 20 years or the remaining amortization period in effect on April 12, 1989.

The gtatute plainly singles out supervisory goodwill for specid trestment, albeit trestment less harsh than other
forms of intangible assets. Supervisory goodwill only results from a supervisory merger, amerger that
necessarily required the participation of the FSLIC. 7 Thus, thrifts that underwent a supervisory merger, like
gopellants, are angled out for specid treatment by the satute. The statute specificaly limits their ability to
include certain assetsin their caculation of capital. Although there is no doubt Congress passed thislegidation
out of concern about the use of "accounting gimmicks' behind the insured deposits, the legidation quite
gpecificaly abrogates agreements the government had made at an earlier time when it had suggested and
gpproved the use of such "gimmicks' to avoid bailing out failing thrifts.

Thelegiddtive hisory behind FIRREA demongrates that those debating the bill in Congress knew that some
thrifts clamed to have contractud rights regarding the use of supervisory goodwill and that the subject
provisions would breach those contracts. Three members of the House Committee on Banking, Finance and
Foreign Affairs sated in response to the House verson of FIRREA.:

Unfortunately, [FIRREA] was amended by the Full Committee to phase out the trestment of goodwill for
capital purposes over afive year period. Smply put, the Committee has reneged on the agreements that the
government entered into concerning supervisory goodwill.

.. . Clearly, the agreements concerning the treatment of goodwill were part of what the ingtitutions had
bargained for. Just as clearly, the Committee is abrogating those agreements.

House Report at 498, 1989 U.S.C.C.A.N. at 293-%4 (additiond views of Reps. Annunzio, Kanjorski, and
Flake). Representative Ackerman argued that "[FIRREA] would abrogate written agreements made by the
U.S. Government to thrifts that acquired failing ingtitutions by . . . no longer counting goodwill as capitd after
a4-year trangtion period. In effect, the Government is saying ‘thanks for your help, but we don't need you
anymore, so were breaking our promise.™ 135 Cong. Rec. H2783 (daily ed. June 15, 1989). These
remarks, which are by no means exhaudtive, illustrate that many in Congress were concerned about
FIRREA's repudiation of the supervisory goodwill promises made in the thrift agreements.

One of the dissents argues that because the pertinent sections were part of a"comprehensive piece of
nationd legidation” enacted by Congress, the sections are genera and public acts that excuse the
government’ s contractua performance. We disagree. Firgt, the portions of FIRREA at issuein thiscase are
not any less directed at thrifts that had supervisory mergers because they are part of "comprehensive’
legidation. By definition, the pertinent sections gpply only to supervisory goodwill, which could only occur as
aresult of asupervisory merger, that was in existence on April 12, 1989. The legidation plainly sngles out
thrifts that underwent supervisory mergers for specia trestment.

Second, we do not find the dissent’ s attempt to distinguish Sun Qil and Everett Plywood as cases limited to
agency action persuadve. Thereis no reason to distinguish action by the legidative branch from thet of the
executive branch. Indeed, the agencies in the executive branch receive their power to enter into the contracts
from the legidative branch. The contracts the agencies properly enter into are not binding only at the grace of
the legidative branch. Thus the Horowitz case makes no distinction between the acts of the coordinate
branches of government. See 267 U.S. at 461 ("be they legidative or executive").
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Findly, we know of no authority for this dissent’s position that the government has a sovereign right to
disavow its contractua obligations through comprehensive nationd legidation. Such a propostion is not
supported by Horowitz and cannot be reconciled with the decisons of the Supreme Court in Lynch v. United
States, 292 U.S. 571 (1934) and Perry v. United States, 294 U.S. 330 (1934). These decisions belie the
notion that the government may repudiate its contracts by merdy cdaming it is acting in its "sovereign”
capacity.

We accept, as did the Court of Federal Claims, that FIRREA was enacted for the public
welfare--presumably al legidation is. We are convinced, however, that the FIRREA provisons at issue here
targeted thrifts that had undergone supervisory mergers, financed in part with supervisory goodwill, with the
gpprova and assstance of the federd government. Moreover, the undisputed reason for limiting the use of
the supervisory goodwill was precisdy the reason the government used it in the first place--it isamoney
equivaent, not money. The government has plainly sought to render its own performance impossible. Thisis
not a public and generd act. The sovereign acts doctrine does not apply.

CONCLUSION

There is nothing extraordinary about the contracts in these cases save for their subject matter and the

potentid ligbility to the government. It iswell established that the government may enter into contracts with
private individuds as parties. See Perry v. United States, 294 U.S. 330, 353 (1935) ("[T]he right to make
binding obligations is a competence attaching to sovereignty.”) (footnote omitted). Our decison is cons stent
with long standing precedent that when the government entersinto such contracts, "its rights and duties therein
are governed generdly by the law gpplicable to contracts between private individuas." Lynch v. United
States, 292 U.S. 571, 579 (1934) (footnote omitted); see dso Perry, 294 U.S. a 352 ("When the United
States, with condtitutiona authority, makes contracts, it has rights and incurs responsbilities smilar to those of
individuas who are parties to such instruments.").

We conclude the thrifts contracts are enforcesble againg the government and that the government bargained
to dlow the thriftsto count certain intangible assets created in thelr mergers as capita assets for specified
periods of time. The government later exercised its sovereign prerogative to enact legidation to limit the use of
these intangible assets towards meeting capital requirements. Although the government was free to legidate, it
remains liable for breach of contract where its legidation is directed a repudiating its prior contractua
agreements. We conclude FIRREA repudiated the government's agreements with the plaintiff thrifts.
Accordingly, we affirm the liability judgments of the Court of Federd Claims,

AFFIRMED
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GLENDALE FEDERAL BANK, FSB,
Maintiffs-Appellees,

V.

THE UNITED STATES,
Defendant-Appellant.

NIES, Circuit Judge, dissenting.

Following in banc rehearing, additiona briefing, and Chief Judge Archer's thoughtful opinion, | have
reviewed my position in this appeal which is set out at 994 F.2d 797-813. However, | cannot agree that
Congress "breached" contracts between the plaintiffs and the "government,” thet is, the Bank Board and
FSLIC, by enacting FIRREA. The mgority's holding impermissibly fuses "the two characters which the
government possesses as a contractor and as asovereign.” Horowitz v. United States, 267 U.S. 458, 461
(1925). In my view, the plaintiffs can assert only aclam for an aleged taking of their property by the
legidation, aclam which remainsto be litigated. Thisis not a mere technicdity. The amount of damagesfor a
"taking" by legidation and for breach of contract are significantly different.

Id. As ddlineated in my prior opinion, no clause can be found in the contracts under which the Bank Board
and the FSLIC promised to pay if Congress decided to step in and do away with the "purchase method of
accounting,” aeuphemism for spinning straw into gold, and other accounting gimmicks. In this highly regulated
industry, the thrifts did not negotiate contracts that freed them from the risk of achangein regulations.

No one forced the plaintiffs into the acquisitions of failing S& L's. Each acted voluntarily for the purpose of
making money, alegitimate purpose, but not one the public must underwrite. It turned out for some that the
bargains they struck were disastrous. That was due to their management's bad judgment, coupled with their
decision to use the optiona accounting practices.

| see no reason for reprinting my prior lengthy opinion to make minor editorid changes, e.g., change "we' to
"I" throughout. While vacated as a court decision, it remainsin the books for anyone to read who may be
interested. | will amply incorporate it here by reference.
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FPantiffsAppellees,

V.

THE UNITED STATES,
Defendant-Appel lant.

LOURIE, Circuit Judge, dissenting.

| respectfully dissent.

| have no quarrd with the mgority's concluson that the government had a contractud obligation to permit the
thrifts to count supervisory goodwill as regulatory capital and to accept the particular amortization periods.
Moreover, there can be little doubt concerning the essentid unfairnessin Congresss denid of those
contractud rightsin its enactment of FIRREA.

Horowitz v. United States, the Supreme Court held that "the United States when sued as a contractor cannot
be held liable for an obstruction to the performance of [ particular contract resulting from its public and
genera actsasasovereign.” Horowitz v. United States, 267 U.S. 458, 461 (1925). An embargo placed by
the Ralroad Adminigtration on shipments of sk by freight did not obligate the government for breach of its
contract to ship slk which the Ordnance Department had sold to the petitioner. This caseis no different in
principle.

The mgority holds that the enactment of certain sections of FIRREA was not a"public and generd™ act
because "legidation whose principd effect is to aorogate specific contractua rights does not immunize the
government from contractud liability under the doctrine.” In support of this principle, the mgority cites
Everett Plywood Corp. v. United States, 651 F.2d 723, 731-32 (Ct. Cl. 1981) and Sun Oil Co. v. United
States, 572 F.2d 786, 817 (Ct. Cl. 1978). The mgority adso quotes the Court of Federa Claims decisionin
Wingar |1 gating that the government is not afforded immunity when it "acts not in its cgpacity as sovereign,
but in its capacity as contractor.” Wingtar Corp. v. U.S,, 25 Cl. Ct. 541, 551 (1992). In addition, the
maority refersto Lynch v. United States, 292 U.S. 571 (1934), and Perry v. United States, 294 U.S. 330
(1935).

Everett nor Sun Oil, however, involved an act of genera legidation as the asserted ground of contract breach.
Everett dedt with an agency's termination of asingle logging contract. The Everett court specificaly stated
that "[i]t would have been an entirely different case if Congress had passed alaw immediately prohibiting al
cutting in public forests." Everett, 651 F.2d a 732. Smilarly, in Sun Qil the Secretary of the Interior denied a
sngle drilling permit; there was no question of an aleged breach by legidation. In both Everett and Sun Oil
the agency action was directed to asingle contract, not dl government contracts having a particular provision.
Furthermore, unlike the legidation at issuein Lynch and Perry, FIRREA's change in the regulatory treatment
of supervisory goodwill did not repudiate a debt of the United States. No authority of which | am aware
suggedts that a comprehengive piece of nationd legidation such as FIRREA isnot a"public and generd”
sovereign act of government.

The mgority, like the Court of Federd Claims, dates that only certain sections of FIRREA are relevant to the
issue a hand. Of course, defining the relevant governmenta action narrowly focuses on the impact that
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FIRREA had on the particular parties before us. However, it dso mischaracterizes the true nature of the
governmenta action. Congress did not act only againgt certain thrifts or contracts; it acted to ded with the
entire thrift system in order to save it. Doing so required deding with the problem of underfunded thriftsto
which the treetment of goodwill wasintegraly related.

Furthermore, | cannot see how Congress was acting in its contractua capacity, rather than initsrole as
sovereign, when it enacted FIRREA. The government was not buying goods or services when it acted. The
legidation was intended to diminate, nationaly, practices that Congress thought were incons stent with sound
banking practice or that otherwise threstened the government's ability to insure the depositors of the thrifts.
FIRREA, in fact, reshaped the entire thrift industry on anationd level. Thus, one can hardly characterize
Congresss act of passing FIRREA as "contractud™ rather than sovereign. Moreover, the enactment of
FIRREA was public and generd; it was broadly directed to the good of the generd public, to the country's
financia system, rather than to a pecific contract that it disgpproved.

That some members of Congress argued that enactment of certain provisons of FIRREA would bresk
promises made to the thrifts does not mean that Congresss passage of FIRREA was not a sovereign act; it
only states the problem and indicates the understandable distress felt by those members. Nor do such
gtatements overcome the government's sovereign right to enact comprehensive nationd legidation for the
common good without liability for breach of particularly affected contracts. Thus, while the thrifts certainly
were victimized when they made commitments in reliance on accounting trestment agreed to by the regulatory
agencies, | am unable to conclude that the government was powerless to enact gppropriate legidation in

order to restructure the U.S. thrift industry.

Footnotes

* Chief Judge Archer assumed the position of Chief Judge on March 18, 1994.

** Circuit Judge Bryson joined the Federd Circuit on October 7, 1994, and has not participated in the
disposition of this apped.

1 Wingtar Corp. v. United States, 21 Cl. Ct. 112 (1990) (finding an implied-in-fact contract but requesting
further briefing on contract issues) (Windar 1); 25 Cl. Ct. 541 (1992) (finding contract breached and entering
summary judgment on liability) (Wingtar 11); Statesman Savings Holding Corp. v. United States, 26 Cl. Ct.
904 (1992) (granting summary judgment on ligbility to Statesman and Glendae).

2 The Federa Courts Administration Act of 1992, Pub. L. No. 102-572, § 902(a), 106 Stat. 4506, 4516,
changed the name of the former United States Claims Court to the "United States Court of Federal Clams.”
Except where the context requires otherwise, we refer to the tria court by its new name.

3 Thethree thrifts were First Federa Savings Bank of Waterloo, lowa, Peoples Federd Savings and Loan
Association of Waterloo, lowa, and Perpetua Savings and Loan Association of Waterloo, lowa.

4 The Memorandum provided thet:

An agpplication from an association requesting approva for a business combination to be accounted for by the
purchase method of accounting, from which intangible assets will result, should include a description of any
resulting intangible assets and the plan for their amortization. This description should discuss the nature and
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results of management's analyss of the underlying intangible assets and the resulting amortization periods and
methods.

In accordance with applicable accounting principles, the Memorandum limited the period of amortization to
40 yearsor less.

5 Prior to the merger, Glendale was a hedthy, fully capitdized thrift. Glendde assarts, and the government
does not disagree, that after merging with Broward Glendae's regul atory net worth would have been negative
$460 million if supervisory goodwill had not been counted as a capitd asst.

6 Because we affirm the Court of Federd Claims decision in this case, we need not reach the question of
whether FIRREA contemplated that capita credits would be treated as a form of supervisory goodwill.

7 See House Report at 432, 1989 U.S.C.C.A.N. a 228:

[T]he Committee intends the term "supervisory goodwill™ to mean goodwill resulting from the acquisition,
merger, consolidation, purchase of assats or other business combination of any savings association where the
market value of the assets acquired was less than the market vaue of the lidbilities a the time of the
transaction and where the accounting trestment of the goodwill has been gpproved by the Federal Home
Loan Bank Board.

**kxxx%% The "purchase method of accounting,” in some circumstances, may be "generally accepted
accounting practice," but the thrifts could not use that practice to create nonexistent capitd asabasison
which they could make loans. The bank regulators had to approve the practice for the thrifts to be able to use
this practice for such purposes.

* Chief Judge Archer assumed the position of Chief Judge on March 18, 1994. ** Circuit Judge Bryson
joined the Federd Circuit on October 7, 1994, and has not participated in the dispostion of this gppedl.
**kxxx%% The "purchase method of accounting,” in some circumstances, may be "generaly accepted
accounting practice," but the thrifts could not use that practice to create nonexistent capitd asabasison
which they could make loans. The bank regulators had to approve the practice for the thrifts to be able to use
this practice for such purposes. 92-5164 92-5164 92-5164 - 49 - - 4 - 92-5164 - 4 - 92-5164
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